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INTRODUCTION

1. The necessity of researching the topic

In order to implement industrialization and modernization of the
agricultural sector in the current period, the law on agricultural land
must be completed to create a solid basis for entities to feel secure
when invest in agriculture. However, the current legal regulations on
agricultural land use rights have revealed a series of obstacles and
inadequacies that hinder the development of the agricultural sector
such as: not yet solved the fragmentation of agricultural land to
become foundation for large-scale agricultural production; the price of
agricultural land is too low; enterprises investing in agricultural
production have limit of quantity and capital... Recognizing the
importance of agriculture in the period of industrialization and
modernization of the country in order to reach the goal: "Wealthy
people, strong country, democracy, justice and civilization" set by our
Communist Party; the potential and great value of agricultural land
have not been exploited effectively due to problems and inadequacies
of current law provisions; the importance and effectiveness of
applying the scientific and legal achievements of mankind to
addressing the specific features of the national ownership of land in
our country, Post-graduate student select the topic: ‘‘Agricultural
land use rights in Vietnam - Theoretical issues and reality’’ as a
PhD thesis in law.

2. Research objective

Thesis “‘Agricultural land use rights in Vietnam - Theoretical
issues and reality’’ is carried out with these following research
objectives:
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- Contribute to supplementing and perfecting the theoretical
basis of the entire people's ownership on land, land use rights and
agricultural land use rights.

- Analyze and evaluate the achieved results and the existing
problems and shortcomings of the current laws.

- Propose orientations and solutions to complete the current
legal provisions on agricultural land use rights and solutions to
improve the efficiency of the implementing the law on agricultural
land use rights in practice.

3. Research mission

To achieve the research purposes mentioned above, author sets
out the research task of the thesis as follows:

- Focusing on analyzing and clarifying the nature of the
concepts of entire people’s ownership on land, land use rights and
agricultural land use rights.

- Analyzing the factors affecting agricultural land use rights and
the process of birth and development of agricultural land use rights in
Vietnam.

- Analyzing and assessing the status of legal regulations and
reality of executing agricultural land use rights on the object, the
subject and the content of rights.

- Analyzing and clarifying the orientation to complete the law
and propose solutions to amend and supplement the current regulations
on agricultural land use rights and specific solutions to contribute in
improving the effectiveness of law enforcement on agricultural land
use rights.

4. Scope and object of research

4.1. Scope of research



3

With the topic ‘‘Agricultural land use rights in Vietnam -
Theoretical issues and reality”’, thesis has these scopes of studying as
follows:

- Regarding the spatial scope: The thesis studies the theoretical
issues and the reality of the legal provisions on agricultural land use
rights in Vietnam.

- Regarding the scope of time: The thesis studies the legal
provisions on agricultural land use rights from 1987 to present.

- Regarding the scope of legislative documents: The thesis
studies the legal provisions related to agricultural land use rights
stipulated in the Constitution, Civil Code (Civil Code), Land Law,
Law on Investment... and documents detailing and guiding the
implementation of the Land Law, the Law on Investment...

4.2. Object of research

With the topic ‘‘Agricultural land use rights in Vietnam -
Theoretical issues and reality’’, thesis has object of studying as
follows:

- The Party's direction and view and the State's policies on
completing the land law and development on agriculture, rural areas
and farmers in the current period.

- Current laws on property, property rights and current law on
agricultural land use rights, including: about the objects, there are
types of agricultural land, land use term, land use quota, agricultural
land price; about the subjects, there are individual, household,
economic organizations (cooperatives and domestic enterprises),
foreign-invested enterprises; about the content, there are common
rights, common obligations and rights and obligations in the form of
land using.
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- Practical implementation of the law provisions on property,
property rights and agricultural land use rights.

5. Method of studying

The thesis ‘‘Agricultural land use rights in Vietnam -
Theoretical issues and reality’’ is executed basing on the mostly use
of these following study methods:

- Dialectical scientific research methodology, historical
materialism of Marxism - Leninism and Ho Chi Minh thought on the
State and law.

- The specific research methods such as analysis, comparison,
synthesis, generalization, induction, interpretation, comment,
reasoning, evaluation, logical reasoning... are used throughout the
process of prsenting the thesis.

6. New contributions of the thesis

The thesis ‘‘Agricultural land use rights in Vietnam -—
Theoretical issues and reality” is executed with expectation to have
these new contributions:

- Clarifying the birth of land use rights in the Vietnamese legal
system as a legal creation to exercise the entire people's ownership of
land and scientifically asserting the land use right as a limited right in

rem.

- Analyzing and deciphering the concept of agricultural land use
rights, factors affecting agricultural land use rights, principles and
contents of the regulations of agricultural land use rights.

- Comprehensively assessing the advantages and limitations of
the current law provisions on agricultural land use rights and reality of

execution.



5

- Comprehensively analyzing important directions when
completing the legal stipulation on agricultural land use rights.

- Synchronously and feasibly proposing specific and scientific
solutions with the aim of perfecting the current law provisions on
agricultural land use rights and solutions to improve the effective
implementation of agricultural land use rights in practice.

7. Composition of the thesis

Besides Table of Contents, Introduction, Conclusion and List of
References, the thesis is structured into 04 chapters as follows:

Chapter 1: Overview of research situation and theoretical basis
of the topic.

Chapter 2: Theoretical issues on land use rights and agricultural
land use rights.

Chapter 3: Current situation of the law on agricultural land use
rights in Vietnam.

Chapter 4: Orientations and solutions to complete the law and
remedies to improve the effectiveness of the implementation of the law

on agricultural land use rights in Vietnam today.

Chapter 1: OVERVIEW OF RESEARCH SITUATION AND
THEORETICAL BASIS OF THE TOPIC
1.1. Overview of research situation
1.1.1. The research works about entire people’s ownership on
land
1.1.2. The research works relates to agricultural land use rights
1.1.2.1. The research works relates to the concept of land use
rights
1.1.2.2. The research works relates to object of agricultural land

use rights
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1.1.2.3. The research works relates to subject of agricultural land
use rights
1.1.2.4. The research works relates to content of agricultural land
use rights
1.2. Theoretical basis of the topic
1.2.1. Theoretical research
The thesis is based on the following basic research theories:
- The theory of right in rem to scientifically assert the land use
rights in general and the agricultural land use rights in particular is a
limited right in rem in our country. At the same time, based on the
theory of right in rem, agricultural land use rights are analyzed and
clarified on the aspects as subject, object and content of right. Along
with that, the characteristics of right in rem will be applied to complete
the law provision on agricultural land use rights.
- State theory and law in the view of Marxism - Leninism and
Ho Chi Minh ideology in order to solve theoretical issues about
agricultural land use rights, the reality of the law provisions on
agricultural land use rights, solutions to complete the current
regulations on agricultural land use rights and measures to improve the
efficiency of implementation of the law on agricultural land use rights.
- Economic theory to assess and resolve regulations related to
the object, subject and content of agricultural land use rights such as:
agricultural prices; quota for receiving and transferring agricultural
land use rights; incentives and supports in accessing and using
agricultural land to attract enterprises to invest in agriculture, transfer
agricultural land use rights, etc. in order to turn agricultural land use
rights into valuable assets and promote development of the market of
agricultural land use rights.
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- The theory of "sustainable development" in economy, society
and environment to assess the perfection of the current legal provisions
on the object such as the issue of management and use of rice land,
forestryland...; subjects such as communities using forest land,
economic organizations using agriculture... and contents of
agricultural land use rights such as agricultural land use rights are
protected by the State, obligations to use agricultural land for the right
purposes...

1.2.2. Question for research

The thesis is implemented with the following research
questions:

Firstly, why the land use rights in general and agricultural land
use rights in particular is born in the Vietnamese legal system and how
the rights in rem should be applied to scientifically confirm that rights
in rem is a type of limited rights in rem?

Secondly, as a kind of limited right in rem, agricultural land use
rights in the subjective, objective sense and constituent elements of
land use rights as a legal institution on such a kind of right are which?

Thirdly, how has the content of current regulations on
agricultural land use rights and implementation practices been
achieved? Has the legal rights and interests of the entities and the State
been protected? From the law enforcement practice, are there still
existing obstacles and shortcomings that need to be overcome?

Fourthly, to improve the current legal regulations, what
directions should we follow and how to amend and supplement the
current regulations? In order to improve the effectiveness of the
implementation of the law on land use rights, what basic solutions
must be implemented?

1.2.3. Research hypotheses
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From the research questions mentioned above, the thesis
proposes the following research hypotheses:

Firstly, the introduction of land use rights in the Vietnamese
legal system has not been scientifically explained in relation to the
ownership of the whole population (entire people’s ownership) on
land.

Secondly, recognizing land use rights as a separate content from
ownership of the whole population on land and land use rights as
property rights are not correct and incomplete, leading to difficulties
in developing and completing the law. Therefore, it is necessary to
recognize land use rights in general and agricultural land use rights in
particular as kind of limited right in rem.

Thirdly, the agricultural land use rights in accordance with the
current law are basically sufficient but not fully completed, so it is
necessary to study the contents of the current legal regulations and
practice in order to record the achieved results, detected problems and
shortcomings as a basis for perfecting the law.

Fourthly, improving the law on agricultural land use rights in
the direction of creating favorable conditions for entities to make the
most of the benefits of agricultural land, ensuring the agricultural land
use rights of the owners and developing steadily agriculture in the
direction of modernization and commodity scale. Completing the law
on agricultural land use rights based on theoretical and practical basis
scientifically.

CONCLUSION FOR CHAPTER 1
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In recent years, agricultural land use in general has attracted
the attention of domestic and international researchers, through the
systematization of published scientific works, which can lead to a

number of following conclusions:

1. The works related to the thesis topic have used the research
methods: dialectical materialism and historical materialism of
Marxism - Leninism; Methods of analysis, comparison, synthesis,
surveys, logical reasoning, evaluation, comment, etc. These methods
are also inherited by post graduate student in researching and using for
the thesis.

2. Regarding the research content

- Clarified theoretical and practical issues related to national
ownership of land (entire people’s ownership of land) in our country.

- It is said by many scholars that land use rights are a kind of
rights in rem but there has not been any scientific research on a
comprehensive and in-depth study on this issue.

- The formulation and completion of the legal provisions on
assets in general and on land use rights and agricultural land use rights
in particular need to absorb the experiences, achievements and
quintessence of legal science of humanity. The published works have
not seemed to really focus on this issue, which makes land use rights

in our country to be perceived separately and confusing to the world.
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- Lack of a comprehensive, systematic and in-depth research
project on agricultural land use rights with aspects of the object,
subject and content of rights.

- There have been no scientific works to propose
recommendations and overall solutions to improve the law on
agricultural land use rights as well as improve the effectiveness of the

implementation of this law field in practice.

In summary, the published works are particularly important,
serving as a basis for the thesis to refer and to develop new, complete,

comprehensive and more relevant recommendations.

Chapter 2: THEORETICAL ISSUES ON LAND USE RIGHTS
ANG AGRICULTURAL LAND USE RIGHTS

2.1. Theory of land use rights

2.1.1. Land use rights - Legal instrument to realize the entire
people's ownership on land in Vietnam

First of all, it should be emphasized that the introduction of land
use rights is referred to the rights of entities to land, which are not
ownership rights in the Vietnamese legal system and which is
associated with the establishment of an only ownership regime for
land, and that is entire people’s ownership.

Secondly, land use rights are a legal innovation and a legal tool

to exercise entire people’s ownership on land in our country.
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2.1.2. The legal nature of land use rights
2.1.2.1. Key views on current land use rights

Firstly, land use rights is the content which is separated from
the right of entire people’s ownership on land

Secondly, land use rights is property rights
2.1.2.2. Land use rights - A limited right in rem in Vietnam
2.1.2.2.1. Concepts, principles, classifications of rights in rem

2.1.2.2.2. Land use rights are full of a kind of limited rights in
rem

Firstly, Land use right has object which is a thing - a specific
parcel of land with clearly boundaries determined.

First, land is part of the objective material world
Second, land is useful to humans

Third, land has value

Secondly, land use right is regulated by law

Thirdly, land use right is limited
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First, land use right is the right derived from the right of entire
people’s ownership on land. Right of entire people’s ownership on
land is precedent and land use right is later.

Secondly, right of entire people’s ownership on land is
independent and the land use right is dependent. As the right of entire
people’s ownership on land is independent right, so they are sufficient
and complete.

Thirdly, the right of entire people’s ownership on land is
permanent, while the land use right is not.

Thus, from the content analyzed above, it can be fully asserted
that the land use right in Vietnamese law is a kind of limited right in

rem.
2.2. The theory of agricultural land use rights
2.2.1. Concept of agricultural land use rights

Firstly, from the subjective point of view (narrow meaning),
“Agricultural land use right is a kind of limited right in rem, arising
from the main right which is the right of entire people’s ownership on
land through the State as the representative of the owner, giving to
entities in the form of land allocation, land lease, recognition of
agricultural land use rights or transfer of agricultural land use rights.
Subjects with agricultural land use rights are entitled to possess, use
and dispose of agricultural land but must comply with certain legal

obligations " [17].
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Secondly, in an objective sense (broad sense), “Agricultural
land use right is a legal institution that encompasses the whole set of
legal regulations issued by the State to regulate the social relations
arising in the process of determining the establishment,
implementation and termination of a limited right in rem exercised in
agricultural land, arising from the main right in rem which is the right
of entire people’s ownership on land’’.

2.2.2. Principles of the regulation of agricultural land use rights

2.2.2.1. The principles of rights in rem

Firstly, the absolute principle

Secondly, the principle of publicity

Thirdly, the principle of trust

Fourthly, the rule of law

2.2.2.2. Some other principles in the regulation of agricultural
land use rights

Firstly, the principle of sustainable development

Secondly, the principle of stimulating economic benefits

2.2.3. Contents of the regulation on agricultural land use
rights

The content of the regulation on agricultural land use rights has
many different approaches, namely:

Firstly, based on the nature of the relationship between entities
in the management and use of agricultural land.

Secondly, based on the process of agricultural land use rights

Thirdly, approach from the compositions of agricultural land
use right

2.3.4. Factors affecting the current regulation of agricultural
land use rights
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Firstly, the guidelines of the Communist Party of Vietnam for
building and perfecting the land law and developing agriculture, rural
areas and farmers in the current period.

Secondly, the regime of entire people’s ownership on land

Thirdly, the issue of ensuring food security and environmental
protection

Fourthly, international integration

2.3. A brief history of the establishment and development of
the regulation of agricultural land use rights

2.3.1. The period from 1987 to 2003
2.3.2. The period from 2003 to 2013

2.3.3. The period from 2013 to the present

CONCLUSION FOR CHAPTER 2

1. Entire people’s ownership on land is a characteristic of the
Vietnamese legal system. In the current socio-economic conditions of
our country, maintaining the entire people’s ownership on land is

necessary and appropriate.

2. Land use rights in general and agricultural land use rights in
particular are associated with the establishment and maintenance of

the entire people’s ownership on land in our country. Land use rights
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are a legal innovation and a legal tool for implementing the entire
people’s ownership on land. Considering land use right is a right
separated from the right of entire people’s ownership on land and land
use rights as property rights are not fully and accurately recognized
about land use rights, which will lead to limitations in the construction
of land legislation. Land use right is not only a property right, but at a
higher level, land use right is a kind of limited right in rem by fully
satisfying the nature of a kind of limited right in rem.

3. 3. In general, land use rights and agricultural land use rights
have a long-term process of establishment and development. Over the
periods, agricultural land use rights have been increasingly amended
and supplemented to meet the urgent requirements of building a

socialist-oriented market economy./.

Chapter 3: CURRENT SITUATION OF THE LAW ON
AGRICULTURAL LAND USE RIGHTS IN VIETNAM

3.1. Actual legal provisions on the object of agricultural land
use rights

3.1.1. Types of agricultural land

Firstly, the land is used for annual crops

Second, the land for perennial crops,

Thirdly, forestry land,

Fourthly, land for aquaculture

Fifthly, land for salt production

Sixthly, other agricultural land

Among the agricultural land types, land for rice crop and
forestry land are the two types of land that play a particularly important

role in the country's socio-economic development. Hence, there are
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currently more stringent regulatory and protection regulations for
these two types than others, specifically:

3.1.1.1. Rice land

3.1.1.2. Forestryland

3.1.2. Agricultural land use term

3.1.3. Quotas of agricultural land and transfer of agricultural
land use rights towards individuals and households

3.1.4. Agricultural land price

3.2. Actual legal provisions on the subject of agricultural
land use rights

3.2.1. Individuals, households and communities

3.2.1.1. Individuals and households

3.2.1.2. Residential community

3.2.2. Domestic economic organizations and foreign-invested
enterprises

3.2.2.1. Domestic economic organizations

3.2.2.2. Foreign-invested enterprises

3.2.2.3. The reason that lead to the situation that economic
organizations and foreign-invested enterprises use less agriculture.

3.3. Actual legal provisions on the content of agricultural
land use rights

3.3.1. General rights and obligations

3.3.1.1. General rights

3.3.1.1. General obligations

3.3.2. Rights and obligations in the form of using agricultural
land

3.3.2.1. Rights and obligations with respect to the form of

renting agricultural land and pay annually
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3.3.2.2. Rights and obligations with respect to the assigned
agricultural land and the one-off rent paid agricultural land (the land
rent does not originate from the State budget)

3.3.3. Conditions for exercising agricultural land use rights

CONCLUSION FOR CHAPTER 3

1. The current law has clearly and relatively sufficiently
provided contents related to the objects of agricultural land use rights.
However, there are still obstacles and limitations such as: Whether
strict protection and development of rice land area is really necessary
in the context of the food demand from rice of people is decreasing?;
the period of using agricultural land is still short; agricultural land
prices issued by the State still exist a large gap with the market price
of land ...

2. The current subjects of agricultural land use rights in our
country today include: it has been clarified that the main subjects of
agricultural land use right now are individuals, households,
communities, economic organizations (cooperatives and enterprises)
and foreign-invested enterprises. In general, the law provides
favorable conditions for entities to access and use agricultural land.
However, there are still many obstacles and shortcomings such as:
regulations on individuals and households directly engaged in
agricultural production; inadequacies in accessing, concentrating and
using agricultural land of domestic economic organizations and
foreign-invested enterprises ...

3. General rights, common obligations and rights and
obligations in the form of using agricultural land have been stipulated
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relatively complete by the current law, suitable to the financial
obligations of entities that perform to the State. However, the current
legal provisions on the content of agricultural land use rights still have
some limitations and shortcomings such as: there have been no
regulations on land tenure; no provisions on the obligation to respect
the surface rights of owners with surface rights established on the
land....

Chapter 4: ORIENTATIONS AND SOLUTIONS TO
COMPLETE THE LAW AND REMEDIES TO IMPROVE THE
EFFECTIVENESS OF THE IMPLEMENTATION OF THE
LAW ON AGRICULTURAL LAND USE RIGHTS IN
VIETNAM TODAY

4.1. Orientation to improve the law on agricultural land use
rights

4.1.1. Completing legal provisions on agricultural land use
rights must be based on the views and guidelines of the Communist
Party of Vietnam on land and agriculture, rural areas and farmers.

4.1.2. Improving the legal provisions on land use rights in
general and agricultural land use rights in particular must be based
on the use of the theory of rights in rem.

Applying the theories of rights in rem in perfecting the
provisions of the law on agricultural land use will solve the
shortcomings and limitations of the current legal provisions. This is
shown as follows:

Firstly, explicitly and scientifically addressing the relationship
between the right of entire people’s ownership on land and land use

right
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Secondly, firmly ensuring the rights and interests of land use
right holders

Thirdly, ensuring the scientificity, in accordance with the
practice of the law on land use rights

4.1.3. Completing the regulations of law on agricultural land
use right must pay attention to the incentives and supports of the
State in order to well solve the economic, social and environmental
issues.

4.1.4. Completing the legal provisions on agricultural land use
rights must ensure the synchronicity and uniformity of the legal
system and must create a solid basis for our country's agricultural
industry to adapt to international economic integration.

4.2. Solutions to improve the law on agricultural land use
rights and solutions to improve the effectiveness of the
implementation of the law on agricultural land use rights

4.2.1. Solutions to improve the law on agricultural land use
rights

4.2.1.1. Complete the provisions of the Civil Code 2015 related
to land use rights

Firstly, amend the property regulations in the direction of not
regulating assets by listing specific types of assets

Secondly, remove the stipulation that property rights is a type
of property

Thirdly, rename Part II of the Civil Code 2015: "Ownership and
other rights towards assets" and stipulate land use right as a kind of

limited right in rem
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4.2.1.2. Complete solution group about regulations related to

the object of agricultural land use rights
Firstly, about the types of agricultural land
Secondly, about the using term of agricultural land

Thirdly, about quota usage of agricultural land

Fourthly, about the price of agricultural land

4.2.1.3. Complete solution group of regulations related to
subjects of agricultural land use rights

Firstly, for individuals and households using agricultural land

Secondly, for economic organizations and foreign-invested
enterprises

4.2.1.4. Complete solution group of regulations related to the
content of agricultural land use rights

Firstly, for general rights

Second, on general obligations

Thirdly, on the rights and obligations in the form of using
agricultural land

Fourthly, conditions for implementing agricultural land use
rights

4.2.2. Solutions to improve the efficiency of implementation of

the law on agricultural land use rights

4.2.2.1. Strengthen the propagation and dissemination of legal

regulations on the right to use agricultural land for people

4.2.2.2. Improve the qualifications of law enforcement officials

and employees related to agricultural land use rights



21

4.2.2.3. Strengthen inspection and examination of the

implementation of the law on agricultural land use rights

4.2.2.4. Promote administrative procedure reforms related to

agricultural land use rights

CONCLUSION FOR CHAPTER 4

1. Chapter 4 of the thesis deals with the orientation and
solutions to complete the legal provisions on agricultural land use
rights and improve practical performance. The solutions proposed in
Chapter 4 of the thesis are synchronic and appropriate.

2. Developing and perfecting the law on clean energy
development in Vietnam and improving practical efficiency need to

follow a specific orientation.

3. The improvement of current law on land use rights in
general and agricultural land use rights in particular in the current
period must be done in a synchronous manner, overcoming the
shortcomings and limitations that have arisen in practice and boldly
building new rules. Accordingly, it is necessary to amend and
supplement the provisions of the Civil Code 2015. Next, amend and
supplement the provisions of the Land Law 2013 and some related
specialized laws (Law on Forestry 2017, Criminal Code 2015) on the
object, subject, and content of agricultural land use rights.

4. In order to improve the effectiveness of implementation of
the law on land use rights in general and agricultural land use rights in
particular in the coming time, it is necessary to synchronously
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implement solutions, including: strengthening the propagation and
popularization of legal provisions on the right to use agricultural land
for people; improving the qualifications of law enforcement officials
and employees related to agricultural land use right; strengthening the
inspection and examination of the implementation of legal provisions
on agricultural land use right; promoting reform of administrative

procedures related to the agricultural land use right.

CONCLUSION

1. Building a commodity-scale, modern and comprehensive-
scale agriculture is an especially important task to promote the
country's economic development in the current period. The dominant
advantage for agricultural development of our country is the large
quantity of agricultural land, diverse soil but not yet promoted due to
obstacles and inadequacies in the current provisions of law on
agricultural land use right.

2. Land use right is a legal creation of Vietnamese lawmakers
to implement entire people’s ownership on land. Land use right has
the full characteristics of a limited right in rem and only when the land
use right is recognized as a limited right in rem will the construction
and completion of the land law have a solid scientific basis. Land use
rights in general and agricultural land use rights in particular are the
civil rights of entities to their assets (in narrow meaning). In a broad
sense it is a legal institution of a kind of limited right in rem. The thesis
approaches agricultural land use right from the perspective of

constituent elements including: object, subject and rights content.
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3. The law on agricultural land use right has achieved many
achievements. Besides, the reality of the law on agricultural land use
rights still faces many difficulties that need to be solved.

4. The thesis proposes solutions to improve the law provisions
on agricultural land use rights and improve the effectiveness of

practical performance.
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