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INTRODUCTION
1. The necessity of the thesis

Enactment of an administrative decision is one of the important
modalities in the state management, a basic activity of the administration, the
embody of functioning the administrative right in a rule-on-law government.
The administrative decision that is good quality, meeting the management
requirements, ensuring the legitimate rights and interests of an organization,
individual shall facilitate the operation of a state organ in a harmonious,
efficient and effective manner.

In the legal regulations relating to enactment of the administrative
decisions, there are several control measures, types presented in detailed
regulations on competence, order and procedures in enacting am
administrative decision, ensuring the openness, transparence, and
accountability as well as the participation of the relevant objects in the
enacting process. There are regulations in the current law on the undertaking
the control and supervision of the administrative decision enactment by the
State organs through the mechanism of inspection, control and monitor the
law enforcement regarding the state management in general (including the
enactment of administrative decisions by these organs) and the mechanism
for the objects who implement the administrative decisions are entitled to
undertake the complaints, sue to the administrative decisions as well as
claim for the State compensation relating to those administration decisions
that cause damages to the organizations, individuals.

During the course of functioning the administrative decisions in some
areas of the state management, especially some important fields that directly
relate to the rights and interests of organizations, individuals, however, there
are some outstandings that some administrative decisions are not
appropriate causing the urgency, discontent of the implementors that results
in the prolonged complaints, sue and complicated. Studying the
administrative decisions that are subject to complaint, litigation, it is found
that the administrative decisions made by the state organs are not comply
with the procedures, process and measures to enhance quality, efficiency,
effectiveness in the contents of the decisions; not pay due attention to the
measures for ensuring the legitimate rights and interests of the organization,
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individuals in implementing the administrative decisions. Many contents
regarding the controlling the entire process of preparing, enacting and
enforcing the administrative decisions are not homogenous, the regulations
relating to the responsibilities of the subjects who make the administrative
decisions and relevant state organs who play a leading role in setting up the
measures for controlling the enactment of the administrative decisions are
not due taken into consideration and not really effective.

In parallel, in comparison with requirements relating to stepping up
the reform of assignment, modernizing the administration and in the context
of legal, justice reform, developing and ferfecting the rule-of-law socialist
State of Viet Nam, there are some gaps, irrelevance and limitations in regard
to law on enacting the administrative decisions in general and law on
controlling the enactment of the administrative decisions in particular that
needs to be studied for proposing the perfective solutions with a view to
ensure the unification and homogeneity with the law system. Especially, in
the context of stepping up the renovating organization and operation of the
State structure, building a service, upright, public, transparent
administration that reflect fully the spirit of “control power” stipulated in
the 2013 Constitution to the organs who undertake the administrative right,
the process of perfecting law for stickily controlling this activity is the
urgent need.

From the above-mentioned reasons, studying the thesis
“Improvement of the legal framework on controlling administrative
decision - making in Vietham” has theory, legal, practical and urgent
significance in the present stage.

2. The study purpose and tasks

The purpose of the dissertation is to clarify the theorical and practical
issues of the law on controlling the enactment of the administrative decisions.
Based on that, recommendations relating to perfecting the law on controlling
the current enactment of the administration decisions in Viet Nam are proposed.

The dissertation has the following concrete tasks: (i) overview the
studied issues relating to the dissertation with the aim to identify the matters
to be inherited and further studied; (ii) concept and analysis of
characteristics, contents of law on controlling the enactment of the
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administrative decisions; criteria for perfecting the law on controlling the
enactment of the administrative decisions; (iii) laws of some countries on
the controlling the enactment of the administrative decisions and lessons
that Viet Nam can refer and replication; (iv) basic contents of law on
controlling the enactment of the administrative decisions and the gaps of the
current law on controlling the enactment of the administrative decisions (v)
viewpoint and solutions for perfecting law on controlling the current
enactment of the administrative decisions in Viet Nam.

3. Objects and scope of the study

As a law doctoral dissertation specified in Constitution Law and
Administrative Law, the studied objects of the dissertation relating to theory
and practical issues in implementing and perfecting law on controlling the
enactment of the administrative decisions, including:

Regarding theory, the dissertation will study the governed views,
features, principles, contents of the law on controlling the enactment of the
administrative decisions and laws of some countries relating to controlling
the enactment of the administrative decisions.

Practically: The dissertation studies the current status of Viet Nam law
according to the basic groups on the contents of law on controlling the
enactment of the administrative decisions in the process of enactment and
implementation of an administrative decision; undertaking a systematic
analysis and indicating the gaps, limits of the current law on controlling the
enactment of the administrative decisions, based on that, proposing the
remedy solutions for ensuring the unification, homogeneity of the current
law on controlling the enactment of the administrative decisions.

Regarding the time: The dissertation is mainly aimed to study the law on
controlling the enactment of the administrative decisions from the
improvement of the administrative reform programme period 2001-2010
and implementation of the administrative reform programme period 2011-
2020.

4. Theory basis and study assumption

4.1 Theory basis

Studying the dissertation is undertaken basing on the theory basis and
scientific methodology of Marxism — Leninism and Ho Chi Minh idea on
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the state and law; policy, point of the Viet Nam Communist Party on the
development of socialism-oriented market economy, on the international
economic integration and building the rule-of-law state, administrative
reform, assignment reform, jurisdical reform aiming at homogenous,
comprehensive and sustainable development. Theories relating to public
administration, enactment of the administrative decisions and controlling
the enactment of the administrative decisions of Viet Nam and of some
similar countries in the world.

4.2 The study assumption

The dissertation needs to prove the following assumptions:

- The current status of law regulations and pratice regarding the
enactment of the administrative decisions is caused by the lack of
regulations, measures for controlling from developing, preparing, enacting
and implementing the administrative decisions.

- Though the measures for controlling the enactment of the
administrative decisions in some areas exist but they are unclear; the
controlling measures undertaken after enactment are late and as a situation
solution that does not prevent and limit the negative that arise right during
the enactment process before the valid of the administrative decision.

- There are certain limits of law to govern these measures that call for
continuously perfecting for ensuring the efficiency, -effectiveness,
feasibility and more unification and homogeneity.

- Controlling the enactment of the administrative decisionsis a measure
to actively intervene into the enactment process that is regulatory but does
not change the self-determination right of the subject who enacts the
administrative decisions.

- It is necessary for perfecting the legal regulations on controlling the
enactment of the administrative decisions that is optimum solution for
enhancing quality, efficiency, effectiveness of the administrative decisions.

5. Study methodology

To undertake the study, the dissertation uses the method of referring
documents and inheriting the available studied results. The dissertation uses
methodology of Marxism — Leninism philosophy, by that application is
carried out in flexible way, synthesizing dialectical materialism, historical
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materialism, using in combination with the applied scientific methods that
are suitable with the study requirements of each chapter and each content of
the dissertation as the analysis method, synthesis method; comparative
jurisprudence; statistic, surveying documents, interviewing consultants.

6. New scientific contributions and application of the dissertation

6.1. New scientific contributions of the dissertation

The dissertation is the first in-depth research works that approaches the
perfection of the current law on controlling the enactment of the
administrative decisions in Viet Nam. The dissertation has the following
new points:

Through analyzing the current legal framework on controlling
administrative decision — making and its practical issues, this dissertation
has following findings:

Firstly, this dissertation studies and develops the definitions on the terms
including: “control of administrative decisions promulgation”, “law on
control of administrative decisions promulgation”. Those terms play as
fundamental theory forto revising definitions in relation to promulgation of
administrative decisions.

Secondly, It also compares the concept of on control of administrative
decisions promulgation of the foreign countries. Hence, it is essential to
withdraw lessons for Vietnam in the improvement of the legal framework
on administrative decisions — making.

Thirdly, It identifies the current issues of legal framework on
controlling administrative decision — making as well as evaluates the
procedures and mechanism for law enforcement, effectiveness of current
controlling mechanism

Finally, this dissertation proposes solution for improving current
legal framework to control administrative decision making such as: (1)
develop a Law on administrative decision which plays as legal ground for
administrative decision — making and (2) the other solution to ensure
consistency and unity of law on control of administrative decision-making
in Vietnamese context

6.2. Scientific sense and practical applications of the dissertation



The dissertation’s results have further enriched, theorically and
practically, the researched works on the law on the enactment of the
administrative decisions, contributed some theory viewpoints on the
controlling the enactment of the administrative decisions, provided the
international experiences regarding perfection of controlling the enactment
of the administrative decisions. Especially, the dissertation has proposed
several solutions that are basic for perfecting the law on controlling the
enactment of the administrative decisions with a view to ensure the
legitimation, reasonableness, feasibility, efficience, effectiveness of the
administration decisions in conditions of the administrative reform, building
the rule-of-law socialist state of Viet Nam.

The dissertation’s results could also be referred by the competent
agencies in developing, perfecting the law on controlling the enactment of
the administrative decisions, in enacting the administrative decisions and
strengthening measures on controlling the enactment of the administrative
decisions and implementing the administrative decisions. The dissertation
could also be the document for reference, research and teaching on the
administrative law in general and the law on the enactment of the
administrative decisions in particular.

CHAPTER 1
OVERVIEW ON THE RESEARCH

Enacting the administrative decisions and controlling the enactment of
the administrative decisions is determined as an issue its scope and
comprehension are very large, that covers all fields of the state management
and has very important significance in undertaking the state management.
There are a lot of authors of various researches relating to the administrative
decisions. At present, there are many thesis’s, dissertations, in-depth articles
of the organs, organizations, scientists, researchers, managers. These
researches have analyzed, evaluated, proposed many different contents,
solutions relating to various angles, aspects of the enactment and controlling
the enactment of the administrative decisions, especially in context that
requirements on administrative reform, basic renovation of the way in the
state management toward increasing clear and intensive tendency of
modernization, effectiveness. These researches gradually assume the
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systematic nature that can be considered as the important scientific
justification and inherited as the research thesis of candidates. However,
there is not any research that concentrates and deeply analyzes, evaluates in
comprehensive manner the theory, scientific sense and practices relating to
the reason to address the controlling the enactment of the administrative
decisions, objectives, scope, requirements, measures, order and procedures
in undertaking the controlling the enactment of the administrative decisions
as well as the specific solutions for perfecting the law and other
supplementary solutions for the controlling the enactment of the
administrative decisions in stages of drafting, enacting and implementing
the administrative decisions.

Regarding the researches conducted by foreign countries that deeply
evaluated, commented, explained the mechanisms, order, procedures in
enacting and controlling the enactment of the administrative decisions in
some countries, consistent with types of organization and operation of the
administration of each country. However, majority of researches undertaken
by foreign scholars concentrated to the mechanism for controlling the
enactment of the administrative decisions through handling at the court.
There are few proposals and recommendations on the intervene by control
measures into competence, order, procedures relating to the enactment of
the administrative decisions.

CHAPTER 2
THEORETICAL BACKGROUND OF PERFECTING
THE LAW ON CONTROLLING THE ENACTMENT OF THE
ADMINISTRATIVE DECISIONS

2.1. General awareness on the administrative decisions and
enactment of the administrative decisions

2.1.1. Regarding the administrative decisions

In the science of the administrative law, the administrative decision is a
concept that is developed basing on the evaluation, consideration of the
typical basic features of a product that is resulted from activities relating to
the state administration in various fields of social lives. Concept on the
administrative decision proposed by scientists is two main forms: (1) The
administrative decision offering the legal norms for governing the issues

7



arisen in undertaking the state administrative management (decision on the
administrative norm); (2) The administrative decision offering the concrete
legal orders applied to one or some concrete objects aiming at handling the
activities arisen in the state administration (the particular administrative
decision or the administrative decision for law application).

Legal practices of many countries including Viet Nam indicate that the
particular administrative decision is a tool that is popularly used in the state
administration management. Therefore, the law that governs in particular
the activities on enactment of the administrative decision concentrates to the
group of the particular administrative decision. In other hand, the current
law regulations governing the enactment of the normative administrative
decision, including measures for controlling the enactment have been
unifiedcally and concentratedly regulated in the Law on Enactment of Legal
Normative Documents.

Therefore, the concept on the administrative decision has been
considered as “the result showing the unilateral power will of the competent
state agency, persons who have a post, organizations and individuals
empowered by the State, undertaken basing on the law and for
implementing the law, in accordance with the order and forms as provided
by law, that causes direct legal impact to the individuals, organizations
outside of the system of the subject, aiming at handling a specific issue
relating to one or some concrete objects in the state administrative
management ”.

2.1.2. Regarding the enactment of an administrative decision

Enacting an administrative decision is a regular and main activity of a
state agency. Activity on enacting an administrative decision is considered
as overall activity of a subject who is competent in the process of drafting,
enacting the product that is a concrete administrative decision. The activity
relating to enactment of an administrative decision is considered to cease
once a concrete administrative decision has been enacted, signed, stamped
and circulated by a competent subject to the objects for implementation.

However, during the course of implementing the administrative
decisions, the undertaking of some necessary measures for continuously
controlling the quality, efficiency, effectiveness of an administrative
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decision for timely discovering the shortfalls, defects of the administrative
decision for feed-back solutions to the enactment process of the
administrative decision is necessary. By that, the enactment of an
administrative decision is not limited to the appearance of the concrete
administrative decision but expanded to the implementation stage of the
administrative decision, that would monitor, evaluate, qualitatively examine
the implementation of such an administrative decision for timely remedy,
ensurance of real efficiency and effectiveness of that decision, bringing
benefits into management activities.

2.2. Concept, features, ways and criteria for controlling the
enactment of an administrative decision

2.2.1. Concept on controlling the enactment of an administrative
decision

Controlling the enactment of an administrative decision is entire
activities in considering, monitoring, evaluating through them the threat
relating to illegal enactment of an administrative decision can be prevented,
eliminated or timely handled; to ensure that an administrative decision is
legally, reasonably and feasibly enacted meeting with the requirements of
the state management as well as serving the legitimate requirements of the
objects under management. Controlling the enactment of an administrative
decision aims at ensuring efficiency, effectiveness of the state
administrative management becomes the inevitable, objective, in-sight
demands of the state administration. In the same time, controlling the
enactment of an administrative decision is a natural, legitimate demand for
protecting the freedom, legitimate rights and interests of individuals,
organizations in a democratic society.

Controlling the enactment of an administrative decision has
characteristics:

Firstly, subjects to control the enactment of an administrative decision
are very diversified including the subject who relates to the enactment of an
administrative decision.

Secondly, object under the controlling the enactment of an administrative
decision is the enactment activity of the subjects who are competent to enact
an administrative decision.



Thirdly, the control is undertaken through various ways, methods with
the simple or complicated level, requirements and various frequency,
moments subject to eat type of an administrative decision.

Fourthly, the control can be undertaken during entire process of enacting
the administrative decision or extended into the implementation stage,
including control measures from drafting, enacting the administrative
decisions and measures for considering, evaluating the administrative
decisions in implementation, that are undertaken via activities of
supervising, inspecting, monitoring, handling complaints, denunciations or
“post-control”.

Fifthly, criteria for controlling the enactment of an administrative
decision consist of two basic ones: legitimacy and reasonability of an
administrative decision throughout the process of enacting and
implementing the administrative decision.

Sixthly, the order, procedures in controlling the enactment of an
administrative decision have been regulated in a strict, specific, open,
transparent manner ensuring the subjects, while undertaking the control of
enactment of the administrative decision clearly understand competence,
way, scope, contents, measures to be used for correctly and effectively
implementation.

Seventhly, the legal valid of the results derived from the controlling the
enactment of the administrative could cause the direct impacts to the process
of the enactment of an administrative decision that requests the subjects who
enact the administrative decision to regulatorily compliance with.

2.2.3. Modalities in controlling the enactment of an administrative
decision

Controlling the enactment of an administrative decision during the
enacting and implementing phase is undertaken in two modalities: control
by the State power and the people power.

Modality of control by the State power: is undertaken by the subjects
who assume the state power that is regulatory to comply during the
enactment process including:

(1) The control activities inside the agency who enact an administrative
decision undertaken by the head and leading team of such an agency.
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(2) Controlling the enactment of an administrative decision undertaken
by the higher-level agency or an agency outside the agency competent for
enacting an administrative decision via measures of supervising, inspecting,
monitoring, handling the complaints, sues, denunciations against the
administrative decisions in implementation.

Modality of control by the people power: undertaken by organizations
and individuals through the control activities of the Vietnamese Fatherland
Front and socio-political organizations.

2.2.4. Criteria for controlling the enactment of an administrative
decision

Criteria for controlling the enactment of an administrative decision are
the criteria for ensuring the legitimacy and reasonableness of such an
administrative decision.

Criteria for considering, evaluating the legitimacy of an administrative
decision include: the enactment is comply with legitimacy; contents of the
administrative decision for application are consistent with law provisions;
the procedures for enactment are correct; and the administrative decision
shall be enacted in due form, modality and technique.

Criteria for considering, evaluating the reasonableness of an
administrative decision include: contents of such an administrative decision
shall be consistent with economic, socio-cultural conditions; presentation
techniques of an administrative decision shall ensure the independence of
each administrative decision; an administrative decision shall be timely
enacted for governing the issues, events arisen during the management
practice; timely adjustment of issues according to the citizen’s request and
those issues that irregularly and urgently arise in the management activities;
timely institutionalizing opinions, policies, requirements of the competent
agencies ...

2.3. Concept, features, contents and crieria in evaluating the
completeness of the law on controlling the enactment of an
administrative decision

2.3.1. Legal concept on the controlling the enactment of an
administrative decision
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Legal concept on the controlling the enactment of an administrative
decision consists of all legal norms governing the social relations arisen
during the process of undertaking the controlling the enactment of an
administrative decision that ensures an administrative decision is
legitimately, reasonably, feasibly, efficiently and effectively enacted, and
included in legal normative documents issued by the competent state
agencies.

2.3.2. Legal features on the controlling the enactment of an
administrative decision

Law on the controlling the enactment of an administrative decision has
the following features:

Firstly, all legal norms governing the relations arisen during the process
of controlling the enactment of an administrative decision are included in
legal normative documents relating to various fields and different levels of
effect.

Secondly, comprehensively govern the social relations during the course
of controlling the enactment of an administrative decision.

Thirdly, there is a close link with other legal institutions in the law
system of Viet Nam, directly is legal institutions governing the organization
and operation of the state organs.

2.3.3. Legal contents on the controlling the enactment of an
administrative decision

Law on the controlling the enactment of an administrative decision
including groups of regulations governing entire issues relating to
controlling the enactment of an administrative decision throughout the
enactment process and implementation of such an administrative decision,
including the following basic groups:

Firstly, a group on regulations relating to subjects who undertake
controlling the enactment of an administrative decision.

Secondly, a group on regulations relating to criteria on legitimacy and
reasonableness of an administrative decision.

Thirdly, a group on regulations relating to process, procedures for
controlling the enactment of an administrative decision.
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Fourthly, a group on regulations relating to handling the controlled
results of the enactment of an administrative decision.

Fifthly, a group on regulations relating to responsibilities of the subjects
involved in the activities controlling the enactment of an administrative
decision.

Regarding the form, law on the controlling the enactment of an
administrative decision includes those regulations that are provided for in
thematic legal normative documents that govern each field in terms of the
state management and have the close relation one another, unification and
consistence with competence of the enacted agency for governing the social
relations arisen during the courses of enactment and controlling the
enactment of an administrative decision. However, due to the diversification
and abundance of the management fields in general and administrative
decision in particular, there is not a comprehensive normative document that
include the basic norms governing the enactment of an administrative
decision in general and controlling the enactment of an administrative
decision in particular in the current law system of Viet Nam.

2.3.4. Criteria for evaluating the completeness of law on controlling
the enactment of an administrative decision in Viet Nam

Criteria for evaluating the completeness of law system on controlling the
enactment of an administrative decision include: (i) ensured
comprehensiveness; (ii) ensured unification, homogeneity of the law system;
ensured consistency and relative stability; (iii) ensured feasibility,
effectiveness; (iv) ensured transparence, clearness, easy to understand,
ensured legislation and regulatory techniques.

2.4. Controlling the enactment of an administrative decision in law
system in some foreign countries in the world and lessons learnt for Viet
Nam

Enacting an administrative decision is a basic activity of administration
of all states. Therefore, though there are some differences in institutional,
political, economic, socio-cultural and legal conditions, regulations on
enactment of an administrative decision in general and measures for
controlling the enactment of an administrative decision in particular of the
countries have some certain similarities. With the aim to create the legal
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bases for closely control the enactment process of an by the state agencies
and implementing the administrative decisions, the dissertation has
indicated some experiences in perfecting the law on controlling the
enactment of an administrative decision in some countries that can be
referred to and support the process of perfecting the law on controlling the
enactment of an administrative decision in Viet Nam. Details are as follows:

Firstly, it is necessary, in law on controlling the enactment of an
administrative decision, to clearly determine subjects, measures, criteria for
controlling the enactment of an administrative decision during the course of
enacting the administrative decision. Contents of law on controlling the
enactment of an administrative decision must be clear, comprehensive,
concrete and consistent to various types of the administrative decisions, of
which more emphasis is attached to the governing the basic issues relating
to control criteria on legitimacy, reasonableness of the administrative
decisions in the process of enactment.

Secondly, the law governing measures for controlling the enactment of
an administrative decision during the implementation process shall also be
unified, complete with the control measures during the process of enacting.
By that the administrative decisions that have been complained, issued shall
be revised, justified for consistence with tendency of increasingly
diversified development of the administrative decisions and extension of the
subjects who enact the administrative decisions. It is necessary to study the
criteria used for evaluating, considering, verdicting an administrative
decision that is illegal, unreasonable for detailing in laws on administrative
complaint, procedure ensuring the relevance, succession with the
consideration, evaluation criteria during the enactment process.

Thirdly, the norms on controlling the enactment of an administrative
decision that assume the root principles and can be codified as a form of a
law. The enactment of an administrative decision in each field with relevant
control mechanism shall be governed by the thematic documents provided
that they are consistent and unified with the basic principles of the common
law.
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CHAPTER 3
CURRENT STATUS OF LAW ON CONTROLLING THE
ENACTMENT OF AN ADMINISTRATIVE DECISION IN VIET NAM

3.1. Current status of law on controlling the enactment of an
administrative decision

The dissertation undertakes the revision, evaluation of the basic groups
relating to contents of law on controlling the enactment of an administrative
decision as mentioned in Chapter 2 that are divided according to the control
steps, including: (1) Current status of law on controlling the enactment of
an administrative decision in the process of enacting an administrative
decision, and (2) Current status of law on controlling the enactment of an
administrative decision in implementing an administrative decision. The
revision and evaluation of law on controlling the enactment of an
administrative decision are concretely undertaken in details on advantages,
disadvantages of each group in law contents governing the control of
enactment of an administrative decision, including:

A group of regulations on the subject who control the enactment of an
administrative decision: consists of the subjects who control in enactment
stage of an administrative decision and subjects who undertake the control
during implementation of an administrative decision.

A group of regulations on the criteria for controlling the legitimacy,
reasonableness an administrative decision: consists of the subject who are
competent to enact an administrative decision; control the legitimacy on the
procedures relating to enactment of an administrative decision; control on
form, techniques on documentation presentation of an administrative
decision; control on the contents of an administrative decision and control
on effect validity of an administrative decision.

A group on legal regulations on procedure applied in controlling the
enactment of an administrative decision: consists of control procedures in
activities relating to developing, enacting and implementing an
administrative decision.

A group on regulations relating to handling the results of controlling the
enactment of an administrative decision, includes: revoke an administrative
decision; temporarily cease an administrative decision, cease an
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administrative decision and the subjects who unfertake the handling the
results of controlling the enactment of an administrative decision.

A group on regulations relating to responsibilities of the subjects in
controlling the enactment of an administrative decision, includes:
responsibilities of the subject who undertakes the controlling the enactment
of an administrative decision during the enactment stage and
implementation stage; responsibilities of other subjects who joins in control
activities of the administrative procedures through the coordination with the
enactment agency of an administrative decision in the process of enactment,
implementation of an administrative decision.

3.2. Overall evaluation on the current status of law on controlling the
enactment of an administrative decision

3.2.1. Achieved results

Firstly, there have been legal regulations that create a basic legal
foundation for controlling the enactment of an administrative decision in
both enactment and implementation stages, especially in the fields directly
related to the rights and interests of organizations, individuals that have been
undertaken basing on legal regulations. The subject who enacts an
administrative decision can do the his/her self for limiting the enactment of
an administrative decision that is illegal, unreasonable or timely handles the
wrong administrative decision discovered and recommended for handling
by organizations, individuals.

Secondly, the direction is institutionalized in rather sufficient manner on
administrative reform, jurisditial reform, business regime reform,
enhancement of the efficiency, effectiveness of the administration,
ensurance of democracy, openness, transparence and accountability of the
state agencies in their activities, through that contributing into closely
controlling the activities relating to enactment of administrative decisions
by the state agencies.

Thirdly, it is generally noted that the unification and homogeneity are
ensured, conflicts, overlapping amongst regulations in the same thematic
field are limited. The contents relating to controlling the enactment of an
administrative decision during the enactment process have been basically
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stipulated that are consistent with responsibilities and the form of
organizing, operating of each state agency.

Fourthly, laws on the inspection, control, supervision, complaint,
litigation, denunciation are relatively complete and increasingly expanded.
The administrative decision is an object of activities in terms of inspection,
control, monitoring, complaint and denunciation; the order, procedures in
considering. Handling the complaints, litigations is renovated toward the
tendency of democracy, transparency and facilitating for involved parties in
joining in considering, evaluating the legitimacy of the administrative
decisions, creating a firm legal basis for controlling activities during the
course of implementing the administrative decision in increasingly
strengthened and effective manner.

Advantages of the law on controlling the enactment of an
administrative decision originated from the following main reasons:

Firstly, improving the law on controlling the implementation of an
administraive decision is linked with perfecting law on on teh organization
and operation of the state organs and included in the process of perfecting
the law system in orientation of administrative reform, developing and
perfecting the law system acoording to the 2013 Constitution. Therefore, it
is always consistent in directing, orienting, awareness and taking actions of
the state organs in developing and perfecting the law on controlling the
enactment of an administrative decision in both terms of contents and form.

Secondly, the socio-economical development has created the objective
conditions to promote the process of perfeting the law on controlling the
enactment of an administrative decision. Increasing awareness on the law
of both state agencies and organization has promoted the requirements
relating to perfecting thw laws that creates a legal basis for enactment and
controlling the enactment of an administrative decision in legitimate and
reasonable manner, meeting with requirements on the state management in
all fields.

Thirdly, in general, the perfecting law on enactment an administrative
decision is undertaken together the process of improving the laws of Viet
Nam in each stage of implementing the law system reform programmes,
rennovation and after every time of the Constitution revision, modification.
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This process is also parallely undertaken with requirement, contents on
reform of the state structure, ensuring the close link with the modification,
improvement 0 14 on organization and operation O the state organs,
consistent with functions, duties of each organ, organization.

3.2.2. Limitation and reasons

Firstly, there is still lack of a version regulating the frame for enactment
of an administrative decision that includes measures for controlling the
enactment of an administrative decision that will be used as a basis for
uniformly and homogenously in practice. The current law on controlling the
enactment of an administrative decision includes an incorporated regulation
stipulated in various that are typical according to each specific activity and
do not link, connect one another and between controlling the enacting and
implementing the administrative decision.

Secondly, contents of the law on enactment of an administrative decision
have been scatteredly stipulated in various documents with different levels
in terms of details, completeness; there is not any unified document relating
to enactment of an administrative decision that causes difficulties for
enactment of overall administrative decision and for controlling the
enactment of administrative decision in both enactment and implementation
process. In many other fields, there are still legal gaps on: (i) regulations
relating to principles for enacting an administrative decision; (ii) regulations
on overall procedures, process in enacting an administrative decision; (iii)
regulations on authorizing the enacting an administrative decision;
(iv)unified regulations on the effect of an administrative decision,
modification, supplementation, extension, revoking, ceasing, cancelation of
an administrative decision; and (v) regulations relating to the participation
of the objects who are directly or indirectly impacted by the administrative
decision are not sufficient.

Thirdly, there are some limitation in the current law that govern activities
relating to inspection, supervision, complaints, sue, denunciation that call
for further improvement as: no regulation on inspection, supervision,
monitoring to the activities relating to enactment and implementation of an
administrative decision. That’s why many administrative decisions are only
discovered wrong when an organization, individual undertakes their right
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on complaint, litigation; the consideration, evaluation on the legitimacy,
reasonableness of an administrative decision in these activities meet with
many difficulties as lack of evident due to the diversification and complex
of the state management activities, the irrelevances, conflicts in the law
system in general and law on the administrative management in particular.

Fourthly, though as same as the legal document enacted by a competent
state agency, other legal normative documents have to go through the strict
procedures of examination, meanwhile there are not concrete regulation for
the administrative decisions. This is a gap that the administrative law needs
to study for soon improvement with the aim to create sufficient and
homogenous basises in enactment of documants by the state organs.

Reasons of the above-mentioned limitations:

Firstly, due to impacts, affects caused by the ideal-political, socio-
economic factors, the development and perfecting the laws in general, and
law on controlling the enactment of an administrative decision are
undertaken in the conditions that both call for ensuring the projection,
transmission, and also finding, learning, withdrawing experiences.
Therefore, limitations and irrelevances are unavoidable.

Secondly, the law on enactment of an administrative decision and
controlling the on enactment of an administrative decision is newly
considered, studied and addressed at overall level in the context of
renovating organization and operation of the state structure with the aim to
meet with the increasing demands of the state management and real social
lives. Therefore, many contents need to be adjusted, developed according
to the certain periods as well as requirements on continuous study, revision
and improvement of the law accordingly.

Thirdly, the conditions needed to ensure the law building are not satisfy
with requirements, in which number of those cadres, public servants who
directly join in developing, drafting, examining the legal normative
document is insufficient, the profession is not high, capacity, qualification
in recognizing the issues and skills in analysis, forecast, develop policies,
skill in preparing the legal normative documents is irrelevant. Together
with that, the conditions in terms of finance, budget are ensured for
implementing the activities of the process building law.
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Fourthly, awareness, qualification, advisory ability of staff, agencies in
preparing the administrative decision are limit, and do not meet with
required demands. The cadres who are leaders do not adequately recognize
the importance of development and enactment of the document, therefore
do not pay due attention in developing as well as closely controlling,
monitoring the development, enactment and implementation the
administrative decision. Even in the case that the administrative decision
has been sued, the competent person in the administrative agency does
randomly participate in the trial and often delegate to the lower staff to join.

Firthly, standard and knowledge of people on the law is limited so that
they cannot bring into full role, responsibility as well as protect their
interests in whole process of enacting and implementing an administrative
decision. It is difficult for people to recognize that whether the decision that
is under preparing, undertaking consultation would impact to their interests
so that the complaint, prolonged, even extended litigation are easily taken
place; some cases become long ones, urgent matters, complicated causing
waste of money and time.

Sixthly, activities relating to the revision, systematization, control and
codification of the system of legal normative documents and monitoring the
law enforcement relating to enactment of an administrative decision are not
attached with due attention.

CHAPTER 4
VIEWPOINT AND SOLLUTIONS FOR PERFECTING
THE LAW ON CONTROLLING THE ENACTMENT OF AN
ADMINISTRATIVE DECISION IN VIET NAM

4.1. Viewpoint on perfecting the law on controlling the enactment of an
administrative decision

Perfecting the law on controlling the enactment of an administrative
decision needs to be grasped thoroughly according to the viewpoints: to
ensure the sufficiently institutionalizing opinions, lines, policies of the Party
and State regarding the administrative reform, building the clean, effective,
professional administration. The provisions, spirit of the 2013 Constitution
regarding the control of the state power, ensured rights in joining the state
and social management of the citizen shall be sufficiently elaborated for

20



creating the reasonable mechanism for organs, organizations, individuals in
controlling the enactment of an administrative decision in a practical,
effective manner. The legal system shall set up a common legal framework
for controlling the enactment of an administrative decision and for ensuring
the homogeneity, consistency in regulations thereon. In addition, it is
requested to establish the principles and measures that ensure the open and
transparent activities of the state management, enhancing the accountability
of the state organs in enacting the administrative decisions; ensuring the
homogeneity, consistency of the law system per requirements relating to
development and perfecting the law system of Viet Nam that are suitable
with the concrete condition in the context of international integration.

4.2. Common solutions

Firstly, to undertake a comprehensive study on the controlling the
enactment of an administrative decision, including the studying on basic,
coherent theory in combination with concreted context, conditions of Viet
Nam during the current period. During studying, it is necessary to exploit,
use the done researches, in which paying due attention to comparison,
collation and in heritage the international studied results for approaching
concepts relating to controlling the enactment of an administrative decision
of Viet Nam and foreign countries in the world.

Secondly, to ensure the effectiveness in monitoring the law on
controlling the enactment of an administrative decision, in which to
concentrate to the key fields aiming at timely discovering the difficulties,
tangles in implementing the law and gaps, irrelevances of the law. These
discovers have the important significance in recommending for further
perfecting the law.

Thirdly, to regularly revise, systematize the law on controlling the
enactment of an administrative decision in each field of the state management
that has regulation on enacting and implementing the enactment of the
administrative decision for evaluating and orienting the perfecting the law
towards the proposal for modification, supplementation or abrogation those
regulations that are not appropriate or supplement to those areas that lack of
regulations.

4.3. Concrete solutions for perfecting the law
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4.3.1. Perfecting the law on controlling the enactment of an
administrative decision in the process of enacting an administrative
decision

Firstly, to enact the Law on the enactment of an administrative decision
that would create a legal base for controlling the enactment of an
administrative decision. A separe code on the enactment of an
administrative decision can be enacted or it becomes a part of a document
that consists of appropriate scope, contents and provided that the issues
relating to controlling the enactment of an administrative decision shall be
governed in a law document, including:

- The general principles relating to enactment and controlling the
enactment of an administrative decision, consisting of: (i) The principle on
ensuring the constitutional and legitimate approprateness of the
administrative decision; competence in enacting the administrative
decision; (ii) Principle that an administrative decision is enacted in
conformity with scientific and practical bases; (iii) Principle on the ensured
openess, transparence, democracy during the process of enacting an
administrative decision; (iv) Principle to ensure the particpation of those
objects who are subject to impacts of an administrative decision; (V)
Principle to ensure the fairness, non-discrimination in the process of
enacting an administrative decision.

- The measures for controlling the legitimacy, reasonableness of an
administrative decision include: (i) agreed concept of an administrative
decision for exactly determination of the objects that shall undertake the
control; (ii) measures for controlling the legitimace of the subject who are
competent in anacting an administrative decision; (iii) measures for
controlling the formality of an administrative decision; (iv) measures for
controlling the legitimacy, reasonableness on the contents of an
administrative decision; (v) measures for controlling the legitimacy of the
process for enacting an administrative decision; (vi) measures for typically
controlling an administrative decision that causes impacts to community;
(vii) measures to control on efficiency, effectiveness of an administrative
decision; (viii) measures for handling responsibilities of the agency who
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enacted an administrative decision that is not conformity with legitimacy,
reasonableness.

Secondly, to modify, supplement the regulations on enactment of an
administrative decision in some important fields for strengthening the
control measures in enacting an administrative decision, to ensure the
appropriateness, unification with the principles stipulated in the law, as
provisions on competent subjects in enacting an administrative decision
(including regulations on authorization and non-authorization). Regarding
the order, procedures relating to enacting an administrative decision, to
undertake the close control before submitting for enactment (as clear
procedures, there is a mechanism for controlling, evaluating the legitimacy,
reasonableness, feasibility of an administrative decision through the
mechanism of an advisory council or an agency that is delegated to an
agency of the enactment agency to implement. In the same time, it is
necessary to prefect the law on delegating the competence in enactment of
an administrative decision for controlling the issues relating to subjects who
enacts an administrative decision.

Thirdly, to perfect the law on responsibilities in making information on
the administrative decisions that directly relate to people be public and
transparent.

4.3.2. Perfecting the law on controlling the enactment of an
administrative decision in the implementation of an administrative
decision

Firstly, to perfect the law on inspecting, controlling, monitoring the
administrative decisions in the following aspects: (i) study, supplement
activities on the enactment and implementation of the administrative
decisions that are objects of inspection, control, monitoring; (ii) study,
supplement of the law provisions on the mechanism for controlling the
administrative decisions that is similar as regulations on the control of the
law normative documents; (iii) perfecting the law on monitoring (including
power monitoring and monitoring undertaken by the Fatherland Front and
people), by that determining the enactment and implementation of an
administrative decision is one content of thematic monitoring of the
regulatory authority.
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Secondly, perfecting the law on undertaking complaint, administrative
litigation relating to the administrative decisions. Regarding the perfecting
the law on complaint: it is necessary to ensure the homogeneity, unification
of the law system on the complaint right, by that the Law on Complaint shall
be determined as the common law governing the most common principles
on complaint, other laws shall base on the Law on Complaint and only
stipulate the typical regulations relating the complaint in that field.
Provisions relating to competence to handle the complaints, procedures in
handling the complaints, ensuring the transparence, openness in handling the
complaint... shall be modified, supplemented in such a way that is more
suitable with the current conditions.

Regarding the perfecting the law on the administrative litigation: it is
necessary to enlarge the objects involving in trial of the administrative
litigation including the decisions relating to policies, community’s interests;
to determine in unified and concrete manner the bases for evaluating the
legitimacy of the administrative decision, supplement the criteria to ensure
the reasonableness (feasibility, costs and conditions for implementation, the
selected solutions in the decision); to study the application of suitable
factors of the legal precedent doctrine while addressing to the bases for
evaluating the legitimacy of the administrative decisions.

4.4. Other solutions

Some other sollution need to be continuously implemented: further
strengthening the control, monitoring, the state management on the
enactment of the administrative decisions at all levels; enhancing the
responsibilities of the relevant agencies in monitoring, controlling the
enactment and implementation of an administrative decision, handling the
illegal administrative decision; renovating mechanism to attract the
participation of the people-voted agencies, socio-political organizations and
local people in monitoring, controlling the activities relating to developing,
enacting and implementing the decisions on the state management of the
managed subjects; further strengthening the role of social counter-
justification. Enhancing awareness, capacity of the subjects in enacting the
administrative decisions; strengthening the law dissemination, propaganda,

education for people in undertaking and protecting the citizens’ rights
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before the administrative agencies as right on recommendation, proposal to
enact an administrative decision; right to participate in developing, enacting
the administrative decisions; right to undertaking complaint, denunciation,
litigation against the illegal administrative decision. Implementing these
solutions shall contribute in ensuring the legitimacy of an administrative
decision, enhancing the function of social monitoring and social counter
justification to ensure the legitimacy of an administrative decision.
CONCLUSIONS
1. The law is foundation for the rule-of-law socialist state of Viet
Nam that is always required to be perfected for ensuring the rights on
freedom, democracy and justice. The law on controlling the enactment of
the administrative decisions includes the whole legal normative documents
issued by the competent state agencies, governing the social relations arisen
during the process of conducting the controlling the enactment of the
administrative decisions to ensure that administrative decisions are legally,
reasonably, practically, efficiently and effectively enacted. Perfecting the
law on controlling the enactment of the administrative decisions must
ensure the stability and feasibility, aimed at improving the quality and
efficiency of management activities and ensuring that people are more and
more actively involved in process of enacting the administrative decisions.
2. Along with the process of developing and perfecting the law
system in general, the law on controlling the enactment of the administrative
decisions has been gradually formed, developed and perfected according to
the requirements of administrative reform and juridical reform in Viet Nam.
Up to now, the enactment of the administrative decisions has been focused
by the state agencies, applied many control measures in the entire process
of enacting and implementing the administrative decisions in accordance
with specific conditions of the sector, field and scope, its management
objects, therefore the quality, effectiveness and efficiency of the
administrative decisions are basically improved. The administrative
decisions once having been complained, litigated or through activities of
inspection, examination and supervision having been discovered wrong
shall be timely handled and in necessary case, they must be overcome by
the appropriate measures.
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3. As requested in practice and in the context of promoting the
administrative reform, judicial reform, building the Government of
integrity, creation and service, the law on controlling the enactment of the
administrative decisions also reveals limitations, irrelevances. The law still
lacks the specific regulations that lead to embarrassments and difficulties in
implementation, especially the contents and measures to implement the
control during the enacting the administrative decisions. There are still
conflicting regulations, not ensuring the uniformity and homogeneity, some
of them are formal, unfeasibility and limited in the legislative techniques.
The causes of the limitations and shortcomings include both objective and
subjective reasons, in which the lack of a comprehensive system of
regulations governing comprehensively issues relating to enactment of the
administrative decisions at law level to serve as a basis for the promulgating
the administrative decisions in a proper, legitimate and reasonable manner,
that is the most fundamental cause today. Experiences from some countries
show that the controlling the enactment of the administrative decisions is
the intrinsic and indispensable need of modern administration and the need
for qualitatively innovation in the enactment of the administrative decisions,
that requires to perfect the appropriate laws with a view to creating a legal
basis for efficient and effective control implementation.

4. Improving the law on controlling the enactment of the
administrative decisions is an important requirement in the context of
accelerating the implementation of administrative reform, reform of public
service, improving the effectiveness and efficiency of the state agencies,
strengthening the people's confidence to the state's activities in the process
of building and perfecting the rule-of-law socialist state of Viet Nam.
Therefore, the viewpoint for perfecting the law is to create a legal basis for
the legitimately enactment of the administrative decisions and have
effective mechanisms and measures to control entire process of enacting the
administrative decisions.

5. Perfecting the law on controlling the enactment of the
administrative decisions must be implemented with many homogenous
solutions to solve the common problems of administrative management
activities and operational efficiency of the state administrative agencies.
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Solutions should be taken from theoretical research to further clarify the
controlling the enactment of the administrative decisions in general and in
each specific field, based on which clearly define the need for controlling
the enactment of the administrative decisions with conditions for ensuring
the effective implementation of control measures. Well performing the
revision, systematizing and monitoring the implementation of the law to
regularly evaluate, monitor and timely detect the defective documents and
propose solutions for further improving the law on controlling the
enactment of the administrative decisions.

6. Solutions to improve the law on controlling the enactment of the
administrative decisions must also be homogenously implemented. In
particular, it is necessary to have a legal document at law level to establish
a system of principles for enacting the administrative decisions and
effective measures to control the legitimacy, reasonableness and feasibility
of the administrative decisions; amending and supplementing the
regulations on enactment of the administrative decisions in fields to
supplement regulations that are not yet consistent with the general
principles on enactment of the administrative decisions and measures to
control the legitimacy of the administrative decisions in accordance with
each field of state management; the provisions of relevant law that are
directly related to the control of the enactment of the administrative
decisions such as the decentralization of authority, publicity and
transparency of the administrative decisions, and handling the complaints,
litigation against the administrative decisions.
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