HEADING

1. Urgency of the topic

In recent years, the issue of human trafficking and children trafficking
has become very complicated and has occurred in 63 provinces and cities. The
victims include women, children, men, and infants with different purposes such
as labor exploitation, sexual abuse, organ trafficking, surrogacy... Among
human trafficking cases that have been detected, nearly 85% is human
trafficking abroad, concentrated mainly across the border lines between
Vietnam and Cambodia, Laos and China, of which, traffiking abroad to China
accounts for 75%, only about 15 % is human trafficking in the country.

Although there have been many efforts in preventing and combating
human trafficking and children trafficking, the situation of human trafficking
and children trafficking is still complicated and tends to increase. In reality,
fighting this type of crime when applying the provisions of the Penal Code
1999 (amended and supplemented in 2009) to handle crimes has arisen a
number of difficulties and obstacles. Therefore, in order to overcome the
limitations and shortcomings of the 1999 Penal Code (amended and
supplemented in 2009), the 2015 Penal Code has made very basic and
comprehensive amendments and supplements to the basic composition of these
crime by describing specifically the legal signs of the objective behavior of the
crime. However, the practical application of the provisions on the crime of
human trafficking and the crime of human trafficking under the age of 16 of the
Penal Code in 2015 also creates certain difficulties and inadequacies, while
currently there is no specialized research work or in-depth studies on the crime
of human trafficking and the crime of human trafficking under the age of 16 of
the 2015 Penal Code to analyze and evaluate whether these regulations have
overcome all the limitations and inadequacies in the provisions of the 1999
Penal Code (amended and supplemented in 2009) on the crime of human
trafficking and the crime of trafficking in children as well as overcome
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difficulties in practical application of the law and whether if the provisions of
Acrticles 150 and 151 of the Penal Code 2015 have been showing effectiveness
in combating crimes of human trafficking, crimes of trafficking in persons
under the age of 16 or not.

Stemming from the urgent requirements in terms of both theory and
practice, the PhD student has chosen the topic "crime of human trafficking and
crime of trafficking in children under the criminal law of Vietham" as the thesis
topic for doctor of jurisprudence, majoring in Criminal Law and Criminal
Procedure, code: 9.38.01.04.

2. Purpose and research tasks of the thesis

- The purpose of the thesis is to propose some solutions to improve the
effectiveness of the application of the provisions of the Penal Code, effectively
contributing to the fight against the crime of human trafficking and the crime of
children trafficking.

- The thesis’s mission is to solve the following problems: (i) research on
general theoretical issues in order to develop a definition of the crime of human
trafficking; (ii) study the provisions of international law and the laws of some
countries and territories on the crime of human trafficking and the crime of
trafficking in children; (iii) evaluate the provisions on the crime of human
trafficking and the crime of trafficking in children in the 2015 Penal Code; (iv)
research and analyze to clarify the practice of adjudicating these crimes through
criminal identification and punishment determination with specific data; (v)
State the shortcomings and limitations in the provisions of the Penal Code 2015
as well as the difficulties and obstacles in practical application and the causes
of such shortcomings, limitations and difficulties. ; and (vi) propose a number
of solutions to improve the effectiveness of the application of the provisions of
the 2015 Penal Code, effectively contributing to the fight against the crime of
human trafficking and the crime of trafficking in children.

3. Object and scope of research



- The research object of the thesis is the theoretical issues of the crime of
human trafficking, the crime of trafficking in children; the current status of
provisions of Vietnamese criminal law, international law, and the laws of some
other countries and territories on the crime of human trafficking, the crime of
trafficking in children as well as the practice of adjudicating the crime of
human trafficking, children trafficking in the past 10 years.

- The scope of research of the thesis is to research under the perspective
of criminal law on the crime of human trafficking, the crime of trafficking in
children. The thesis will study the provisions of the Penal Code on the crime of
human trafficking, the crime of trafficking in children as well as the application
of these provisions in the practice of adjudicating the crime of trafficking in
persons and the crime of trafficking in children nationwide for a 10-year
period, from 2011 to 2020.

With the modification of the name of the crime as "trafficking in people
under 16 years of age" of the 2015 Penal Code instead of "trafficking in
children” of the 1999 Penal Code (amended and supplemented in 2009.
Children trafficking mentioned in this thesis is also understood as trafficking in
people under 16 years of age or the crime of trafficking in people under 16
years of age.

4. Scientific and practical significance of the thesis

First, clarify the theoretical aspects of the crime of trafficking in persons,
the crime of trafficking in children, to become the scientific basis for the
research and development of practical laws related to the crime of trafficking in
persons and the crime of trafficking in children. .

Second, clarify the advantages as well as the limitations and
shortcomings in the provisions of the current Penal Code on the crime of
human trafficking and the crime of trafficking in children.

Third, analyze and clarify the practice of adjudicating human trafficking
and children trafficking crimes through the assessment of crime determination
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and punishment decisions for these crimes.

Fourth, propose some solutions to improve the regulations on these
crimes in the Vietnamese Penal Code of the thesis, which is a valuable
reference source for legislators in order to contribute to the improvement of
Vietnam's criminal law in the current situation new picture.

Regarding the structure, in addition to the introduction, the overview of
the research problem and the conclusion, the list of references and the
appendices, the content of the thesis are organized into 3 chapters as follows:

Chapter 1. General issues of human trafficking and children trafficking

Chapter 2. Regulations of Vietnamese law on human trafficking,
children trafficking and adjudication practices

Chapter 3. Requirements and solutions to improve the effectiveness of
applying provisions of the Penal Code in preventing and combating crimes of
human trafficking and children trafficking

OVERVIEW OF RESEARCH SITUATION

1. Research situation within the country and abroad

1.1. Domestic studies

- Theoretically, a number of research works on the crime of human
trafficking, the crime of children trafficking, including master's theses,
scientific topics or commentary books on the Penal Code or Criminal Law
textbooks have researched and introduced the definition of human trafficking
from different perspectives. The authors believe that human trafficking is the
act of treating people as a commodity for exchange by means of payment such
as money, property or other material benefits, whereas the crime of human
trafficking should include all three signs of methods, behavior and purpose.

- Regarding the current status of criminal law provisions and practical
application, the research works confirm that, despite many amendments and
supplements, the provisions of Articles 150 and 151 of the Penal Code 2015
still remain certain shortcomings and limitations, such as: some details in the
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basic composition of the crime of human trafficking, the crime of trafficking in
persons under 16 years of age are not really clear, which can easily lead to
many different interpretations and may cause confusion with some other crimes
in the 2015 Penal Code; not compatible with international standards. This will
make it difficult to put this rule into practice.

1.2. Studies abroad

1.2.1. Theoretical studies of the crime of human trafficking, the crime
of trafficking in children

- Theoretically, researches abroad, mainly research articles published in
specialized journals, have controversies around the definition of human
trafficking introduced by international law. Some authors believe that the
intention to exploit should be included in the concept of human trafficking.
However, other authors argue that the concept of human trafficking introduced
by Protocol on preventing, combating and punishing trafficking in persons,
especially women and children will not address the nature of exploitation in
human trafficking cases because this concept focuses more on the process
rather than the consequences of human trafficking when it is stated that
exploitation is only the purpose of the act and does not need to happen in
reality, and this will lead to wrong and unified understanding of human
trafficking. The authors of the studies all agree that, to form the crime of adult
trafficking, it is necessary to have all two legal signs, which are: (1) behavioral
signs and (2) signs of fault, also known as signs of the will of the offender.

- When studying the current situation of international law, the laws of
some countries and territories regulating human trafficking, in some research
works, the authors say that in practice, there are often confusion between
human trafficking and illegal migration, especially in cases of cross-border
trafficking. It is this confusion that leads to many serious consequences,
especially in dealing with the offenders and protecting the victims. In many
cases, victims of trafficking are not only left unprotected, but are also charged
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with various crimes, prosecuted and deported.

2. Evaluation of the research situation related to the thesis topic

2.1. The thesis research results which are inherited and continue to
develop

- Theoretically, although it is not a new crime and the international
community has come up with a unified definition of human trafficking, there
are still international controversies surrounding the concept of human
trafficking.

- Regarding the current situation of human trafficking and children
trafficking, domestic and foreign studies have analyzed and assessed the
current situation of trafficking in persons and children trafficking in regions of
Vietnam as well as in some regions and countries around the world and have
reached a common perception is that human trafficking has a very clear
transnational crime property. This is a multi-dimensional threat, because it will
not only greatly affect the victims, but will also destroy the safety and security
of all the countries involved.

- Studies on the provisions of the Vietnam Penal Code and the practical
application of the provisions of the Penal Code on the crime of trafficking in
persons, the crime of trafficking in children mainly analyze the provisions of
the 2015 Penal Code, analyze a number of irregularities. access and limitations
in the provisions of the Penal Code and propose solutions for improvement.

2.2. Issues that have not been studied

- Theoretically, there is no clear distinction between the concept of “the
behavior of human trafficking" and the concept of "the crime of human
trafficking".

- In terms of international law, there has not been any research
comparing and evaluating the provisions of international law on human
trafficking and child trafficking with the provisions of the 2015 Penal Code.

- Regarding the current state of law provisions and practical application,
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there has not been an in-depth, comprehensive and complete study of the crime
of human trafficking, the crime of trafficking in children from the perspective
of criminal law and criminal prosecution criminal proceedings since the 2015
Penal Code took effect on January 1, 2018.

2.3. The thesis issues continue to research

First, in theory: build the concept of “the behavior of human trafficking"
and the concept of "the crime of human trafficking".

Second, about the legal situation: study the history of formation and
development of the crime of human trafficking, the crime of trafficking in
children in the criminal law of Vietnam; study and analyze the advantages and
limitations of the provisions of the 2015 Penal Code on this crime; evaluate the
compatibility between Vietnamese criminal law and international law as well
as compare with the criminal law of some countries and territories around the
world to highlight the characteristics, differences and similarities. regulations
for this type of crime.

Third, on the practice of adjudicating human trafficking crimes and child
trafficking crimes: Assessing the current status of adjudication of human
trafficking and child trafficking crimes in the 10-year period, from 2011 to
2020, especially the practice of applying the provisions of the 2015 Penal Code
in determining crimes and deciding penalties in order to see the difference in
law enforcement practice when the law changes in handling policies, especially
is to see the effectiveness and feasibility of the provisions of the Penal Code
2015 on the crime of human trafficking and the crime of trafficking in children
when applied in trial practice.

Fourth, on solutions and recommendations: Make some
recommendations to improve the criminal law and solutions to improve the
effectiveness of the application of the provisions of the 2015 Penal Code on
crimes of human trafficking and children trafficking.

PART RESEARCH RESULTS
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Chapter 1
GENERAL ISSUES ABOUT
Crime of Trafficking in Persons, Crime of Trafficking in Children

1.1. The concept of the crime of human trafficking, crime of
trafficking in children

1.1.1. The concept of the crime of human trafficking, crime of
trafficking in children under international law

By 2000, the international community had come up with a unified
definition of human trafficking in Article 3 of the Protocol on preventing,
combating and punishing trafficking in persons, especially women and
children, according to which, “Trafficking in persons is understood as the
recruitment, transportation, transfer, harboring and acceptance of persons for
the purpose of exploitation by means of violence or other forms of coercion,
abduction, fraud, deception, abuse of power or a position of vulnerability or by
giving or receiving money or profits to obtain the consent of a person who has
control over others”.

With the concept of children trafficking (people under 18 years old),
Protocol on preventing, combating and punishing trafficking in persons,
especially women and children do not require the element of methods, therefor,
children trafficking is understood as the recruitment, transportation, transfer,
harboring and acceptance of that child for the purpose of exploitation.

1.1.2. The concept of the crime of human trafficking, the crime of
trafficking in children according to the laws of some countries and territories

On the basis of the concept proposed by the international community,
countries have come up with the concept of human trafficking for themselves.
Through research on the concept of some countries such as the Federal
Republic of Germany, Canada, the Republic of Azerbaijan, Malaysia, the
Philippines, Thailand, the Republic of Sierra Leone, it can be seen that the
concept of human trafficking that countries introduce is mainly based on the
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factors outlined in the protocol's concept of human trafficking in terms of
preventing and punishing trafficking in persons, especially women and
children. Although there are certain differences due to the actual situation or
conception of each country, in general, countries have agreed that human
trafficking is formed by three factors, which are methods, behavior and
purpose.

1.1.3. The concept of the crime of human trafficking, the crime of
trafficking in children under Vietnamese law and the proposal of a new
concept of the crime of trafficking in persons, the crime of trafficking in
children

By 2015, the crime of human trafficking and the crime of buying,
selling, exchanging or appropriating children of the 1999 Penal Code (amended
and supplemented in 2009) had been fundamentally and comprehensively
revised and supplemented in the direction of a close approach to Protocol'
requirements on preventing, combating and punishing human trafficking,
especially women and children. Through research in both theory and practice,
the graduate student introduces the concept of “the trafficking in persons™ and
"the crime of human trafficking", "crime of trafficking in children™ as follows:

Human trafficking is any act that puts a person in the position of a
commodity for exchange or transaction in order to obtain money, property or
material benefits, or to exploit them for profit”.

- “The crime of human trafficking is any act committed through the use
of methods (using force, threat of force, deception or any other trick) to put a
person in a position as a commodity that is exchanged, traded for money,
property or other material benefit, or exploited to profit from them”.

"Children trafficking is any act done to put a child in a position as a
commodity to be exchanged or traded to obtain money, property or other
material benefits, or to exploit them”.

1.2. Basis for the crime of human trafficking and the crime of
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trafficking in children in the criminal law

1.2.1. Theoretical basis

To curb, prevent and work towards eliminating human trafficking, the
international community and countries around the world, including Vietnam,
have put people in the center of economic development policies, social and
human rights are fundamental factors creating the driving force of the country's
development. Through the Constitutions of 1959, 1980, 1992 and especially the
Constitution of 2013, the issue of human rights and citizens' rights has been
increasingly emphasized and respected. However, along with the development
of modern society, many forms of infringing upon human rights have also
changed with increasing danger and nature, causing anxiety, fear and confusion
for the society, and human trafficking and children trafficking is one of the
most serious forms of infringing upon human life, health, dignity and honor,
causing insecurity to every citizen, every family and the society as a whole.

1.2.2. Practical basis

According to a report of the World Labor Organization, if globally, in
2005, 12.3 million people became victims of human trafficking, then by 2016
this number will had increased to 40.3 million. As of August 2020, worldwide,
there are 169 countries and territories that have defined human trafficking as a
criminal offense and should be punished by severe criminal sanctions.

In Vietnam, according to a report of the Ministry of Public Security, in
the period 2012-2017, the whole country had detected and prosecuted 1,021
cases of human trafficking and child trafficking with 3,090 victims, involving
2,035 subjects. In 2018, the whole country discovered 211 cases of human
trafficking and children trafficking with 386 victims, and in 2019 nationwide
discovered 192 cases of human trafficking and children trafficking with 309
victims, involving 256 victims statue. It can be seen quite clearly that human
trafficking and child trafficking will lead to and increase of a series of other
criminal acts, such as kidnapping or appropriation of children; sexual abuse,
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forced labor; correcting or forging papers and documents of agencies and
organizations (passports, visas, household registration, civil status or other
certificates of competent agencies and organizations) and using such
documents , documents have been modified or forged to send trafficked victims
to another country...

1.3. International law and the laws of a number of countries and
territories regulate the crime of human trafficking, the crime of trafficking
in children.

1.3.1. International standards

The legal signs constituting the crime of human trafficking and the crime
of child trafficking are shown in international documents, specifically in the
TOC Convention, on the prevention, prevention and punishment of trafficking.
trafficking in persons, especially women and children, the ASEAN Convention
or Optional Protocol on Trafficking in Children, Child Prostitution and Child
Pornography, supplementing the Convention on the Rights of the Child in the
form of concepts of human trafficking, child trafficking and the requirement to
criminalize human trafficking. Accordingly, such signs include: (1) signs about
the basic rights and dignity of human beings; (2) the objective side seen by
these 05 main acts, which is: recruiting, transporting, transferring, harboring, or
receiving people. To support the performance of one of these five acts, the
offender has used one or several methods and tricks. For the crime of child
trafficking, the elements of methods and tricks are not objectively obligatory
legal signs to constitute this crime; (3) about the subject is an organized crime
group consisting of three or more people. For the subject being a juridical
person, the legal liability of the juridical person can be criminal, civil or
administrative; (4) is subjectively an intentional error.

1.3.2. Laws of some countries and territories

Researching the laws of some countries such as the Russian Federation,
the Federal Republic of Germany, Canada, Australia, Malaysia, the Philippines,
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China, these countries all stipulate that human trafficking is a criminal offense
in the Penal Code or the separate law on prevention and combat of human
trafficking with signs constituting a crime consists of 03 elements: methods,
acts and purposes. Particularly for the crime of trafficking in children, only two
elements of behavior and purpose are needed. Whether specified in the Penal
Code or in a separate law on human trafficking prevention and combat, the
punishment that countries and territories prescribe for such offenders is a term
of imprisonment or life imprisonment. .
Chapter 2
PROVISIONS OF VIETNAM'S LAW ON HUMAN TRAFFICING,
CHILDREN'S TRADE AND PRACTICE PRACTICE

2.1. Overview of the legislative history on the crime of human
trafficking, the crime of trafficking in children

2.1.1. The period from 1945 to before the Penal Code in 1985

- The period from 1945 to before the Penal Code of 1985: Vietnam's law
has no provisions related to the crime of human trafficking.

- Period from 1985 to before 1999: In 1985, the first Penal Code of the
Socialist Republic of Vietham had 2 laws related to the crime of human
trafficking and child trafficking, which is Article 115 - Crime of trafficking in
women and Article 149 - Crime of stealing, trading or exchanging children and
these two crimes are arranged in 02 different chapters, namely Chapter Crimes
of infringing on human life, health, dignity and honor and Chapter Crimes
against the marriage and family regime and crimes against minors.

- Period from 1999 to before 2015: The 1999 Penal Code continued to
stipulate the crime of trafficking in women in Article 119 and the crime of
trading, swapping or appropriating children in Article 120. At this time, these
two crimes were are also located in the chapter Crimes against human life,
health, dignity and honor.

By 2009, the 1999 Penal Code was amended and supplemented with a
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number of articles, including Article 119 on the crime of human trafficking and
Acrticle 120 on the crime of trading, fraudulently exchanging or appropriating
children. Accordingly, the revised Penal Code in 2009 has: (i) broadened the
scope of subjects who need to be protected from human trafficking, which are
not only women but also people in general, that is, including men from all over
the world. full 16 years or older; (ii) supplementing circumstances that frame
the aggravation of criminal liability "to take the victim's body parts" to suit
reality and the requirements of combating and preventing this type of crime.

2.2. Provisions of the 2015 Penal Code on the crime of human
trafficking, the crime of trafficking in people under the age of 16

2.2.1. Signs of the crime of human trafficking and the crime of
trafficking in people under the age of 16

(i) Crime of human trafficking (Article 150): According to the provisions
of Article 150 of the Penal Code 2015, to constitute the crime of human
trafficking, it is necessary to have all 03 signs, including: (1) methods:
including one of the following methods: use force; threatening to use force;
fool; use any other means; (2) acts: including one of 05 acts of Transfer of
Persons; receive people; recruiting people; transporting people; pledge to
people; and (3) purpose: to deliver or receive money, property or other material
benefit; for sexual exploitation; for forced labor; to take the victim's body parts;
for other inhumane purposes. Particularly for the act of recruiting, transporting
or harboring people, it will be associated with one of the following purposes: to
transfer people for the purpose of delivering or receiving money, property or
other material benefits or for sexual exploitation. , forced labor, taking the
victim's body parts or for other inhumane purposes; to receive people for the
purpose of delivering or receiving money, property or other material benefits or
for sexual exploitation, forced labor, taking of the victim's body parts or for
other inhumane purposes.

(i) Crime of trafficking in persons under the age of 16 (Article 151): The
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only difference between the crime of trafficking in persons under the age of 16
and the crime of human trafficking is the age characteristics of the trafficked
victim, accordingly Victims are under 16 years old.

(iii) Distinguishing the crime of human trafficking, the crime of
trafficking in persons under the age of 16 from some other crimes of the Penal
Code: The objective behavior of these two crimes has many similarities with
some other crimes such as: crime of buying and selling, appropriating human
tissues or organs (Article 154), crime of forced labor (Article 297), crime of
harboring prostitution (Article 327), crime of prostitution brokerage (Article
328), crime of organizing , brokering for other people to illegally exit, enter or
stay in Vietnam (Article 348) or the crime of organizing or brokering for others
to flee abroad or stay abroad illegally (Article 349) since human trafficking, the
crime of trafficking in people under the age of 16 with these crimes all have at
least one of the acts of recruiting, transporting, harboring, transferring or
receiving people. However, the difference between the crime of human
trafficking and these crimes is the purpose of the crime. To constitute the crime
of human trafficking and the crime of trafficking in persons under the age of
16, sexual exploitation, forced labor, taking of body parts or other inhuman
purposes plainly stop at the intention and purpose of the person who committed
the crimes that in reality have not been committed in practice. Meanwhile, for
other crimes, the sexual exploitation, forced labor or taking of the victim's body
parts must have been done in reality without plainly stopping at the purpose
and intention of the person who committed the crime. This is an important
feature to distinguish the crime of human trafficking, the crime of trafficking in
people under the age of 16 from the aforementioned crimes of the 2015 Penal
Code.

2.2.2. The framing circumstances aggravate the criminal liability of
the crime of human trafficking, the crime of trafficking in persons under 16
years of age
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2.2.2.1. Crime of human trafficking (Article 150)

Clause 2 includes the following details: (i) being organized; (ii) for
cowardly motives; (iii) causing injury, causing harm to the health or causing
mental and behavioral disturbances to the victim with an injury rate of between
31% and 60%, if not falling into the case specified in Clause 3; (iv) taking the
victim out of the border of the Socialist Republic of Vietnam; (v) for between
02 and 05 people; and (vi) committing the crime twice or more times.

Clause 3 includes the following details: (i) of professional nature; (ii)
took the victim's body parts; (iii) causing injury, harm to health or causing
mental and behavioral disorders to the victim with a bodily injury rate of 61%
or more; (iv) causing the victim to die or commit suicide; (v) for 06 or more
people; and (vi) dangerous recidivism.

2.2.2.2. Crime of trafficking in persons under the age of 16 (Article 151)

Clause 2 includes the following circumstances: (i) taking advantage of
positions and powers; (ii) taking advantage of child adoption and donation
activities to commit crimes; (iii) for from 02 to 05 people; (iv) towards the
person they are responsible for taking care of and nurturing; (v) take the victim
out of the border of the Socialist Republic of Vietnam; (vi) commit the crime
02 or more times; (vii) for despicable motives; (viii) causing injury or damage
to the victim's health or causing mental and behavioral disturbances of the
victim with an injury rate of between 31% and 60%, if it is not the case
specified at point d, clause 3 this Article.

Clause 3 includes the following details: (i) being organized; (ii) is of
professional nature; (iii) causing injury, harm to health or causing mental and
behavioral disorders to the victim with a bodily injury rate of 61% or more; (iv)
took the victim's body parts; (v) causing the victim to die or commit suicide;
(vi) for 06 or more people; and (vii) dangerous recidivism.

2.2.2.3. Examining for penal liability for the crime of human trafficking,
the crime of trafficking in persons under 16 years of age in some cases when
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there are framing circumstances aggravating criminal liability

The crime of human trafficking and the crime of trafficking in persons
under the age of 16 both share a number of circumstances that determine the
aggravation of criminal liability, of which, notably, are 02 aggravating
circumstances: (i) causing injury, causing harm to the victim's health or causing
mental and behavioral disturbances with an injury rate of between 31% and
60% (clause 2) or 61% or more (clause 3); and (ii) took the victim's body parts
(clause 3). With these two circumstances aggravating criminal liability, it is
likely that it will cause difficulties in determining the crime to prosecute the
offender for criminal responsibility, especially with the crime of intentionally
causing injury or causing harm to the health of others (Article 134), the crime
of buying and selling, appropriating human tissues or organs (Article 154) or
murder (Article 123).

2.2.3. Criminal sanctions for trafficking in persons, crimes of
trafficking in persons under 16 years of age

The Penal Code that stipulates criminal sanctions for offenders, includes
the main penalty being a fixed-term imprisonment with a minimum of 5 years
in prison and a maximum of 20 years in prison for the crime of human
trafficking; imprisonment for a term with a minimum of 07 years in prison and
a maximum of 20 years in prison or life imprisonment for trafficking in persons
under 16 years of age. In addition to the main penalty, the Penal Code also
stipulates 05 additional penalties that can be applied to offenders, including a
fine when not applied as the main penalty; probation; banned from residence;
prohibited from holding certain posts, practicing certain professions or doing
certain jobs; confiscation of part or all of the property.

2.2.4. Compatibility between the 2015 Penal Code and international
standards when stipulating the crime of trafficking in persons, the crime of
trafficking in persons under 16 years of age

Acrticle 150 on the crime of trafficking in persons and Article 151 on the
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crime of trafficking in persons under the age of 16 of the Penal Code in 2015
were promulgated in the context that Vietnam is already a party to many
international treaties related to the prevention and combat of human trafficking,
especially the TOC Convention and Protocol on the Prevention and Punishment
of Trafficking in Persons, especially Women and Children. Therefore, the
provisions on the crime of human trafficking and the crime of trafficking in
persons under the age of 16 of the Penal Code in 2015 are basically aligned
with the requirements of international standards.

2.2.5. Some inadequacies and limitations of the 2015 Penal Code in the
provisions on the crime of human trafficking, the crime of trafficking in
persons under 16 years of age

2.2.5.1. Not fully compatible, in line with international standards

The provisions on the criminal composition of the crime of human
trafficking and the crime of trafficking in persons under the age of 16 of the
2015 Penal Code are somewhat narrower than that required by Protocol, as in
point ¢, clause 1, Article 150 and point c, clause 1, Article 151 of the Penal
Code determine that the act of recruiting, transporting or harboring people for
the purpose of transferring or receiving new people is considered as an act of
human trafficking or trafficking in persons under 16 years of age while
transferring or harboring people for the purpose of exploitation as specified in
the Protocol on preventing, combating and punishing trafficking in persons,
especially women and children is not considered human trafficking. In
addition, the age regulation of child trafficking victims in Article 151 of the
Penal Code 2015 are those under 16 years of age, while international law
stipulates that the age of child trafficking victims must be people under 18
years old.

2.2.5.2. Commercial legal entities are not specified as subjects of human
trafficking crimes and crimes of trafficking in persons under 16 years of age

According to the provisions of the 2015 Penal Code, the subject of the
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crime of human trafficking and the crime of trafficking in persons under the
age of 16 is only an individual. Meanwhile, many countries and territories have
regulated the criminal liability of legal entities for this type of crime such as
Thailand, Malaysia, Philippines, China, such as the United States, Canada,
Australia, New Zealand... and this is also one of the requirements of the TOC
Convention for member states. Failure to prescribe criminal liability of legal
entities will lead to a number of difficulties and challenges in the process of
international cooperation to combat this type of crime due to conflicts of law
among countries and territories.

2.2.5.3. There is no clear division of criminal responsibility between the
crime of human trafficking, the crime of trafficking in persons under the age of
16 and some other crimes in the Penal Code.

Some of the circumstances that frame the aggravation of penal liability
in Articles 150 and 151 of the Penal Code in 2015 are similar to the basic
composition of a number of other crimes in the Penal Code, such as the
circumstances of taking the victim's body parts (Clause 3) causing to death with
the crime of murder in the case specified at point h, clause 1, Article 123 or
with the crime of trading in, appropriating human tissues or organs specified in
Acrticle 154. Besides, between the circumstances which are signs of guilt and
punishment such as "for sexual exploitation", "for forced labor", "to take body
parts of the victim™" and "taken body organs of victims" of the crime of human
trafficking, the crime of trafficking in persons under 16 years of age has not
been in uniform in the prescribed manner. This leads to a treatment policy that
is not really fair and equal.

2.2.5.4. Not completely compatible and consistent with some other laws

The circumstances of "taking the victim's body parts” in the basic
composition as well as in the framework of aggravating the penal liability of
Acrticle 150 and Article 151 of the Penal Code are not really consistent with the
provisions of the Law on donation, removal and transplantation of tissues,
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human organs and donating, taking corpses in 2006. Besides, the provisions
"except for humanitarian purposes” in the basic constitutive of the crime of
trafficking in persons under 16 years of age are "transfer or receipt of persons".
under 16 years of age to deliver or receive money, property or other material
benefits, except for humanitarian purposes” has not yet ensured the consistency
and compliance with the law on adoption and the law on marriage and family.

2.3. The practice of adjudicating crimes of human trafficking,
crimes of trafficking in children

2.3.1. Overview of the trial of human trafficking and child trafficking
crimes

According to statistics of the Supreme People's Court, from 2011 to
2020, the people's court system nationwide has handled 1,617 cases of human
trafficking and child trafficking with 3,141 defendants, including 1,152 cases
which are human trafficking and 465 cases which are children trafficking. Of
the total number of cases of human trafficking and child trafficking in the
period from 2011 to 2020 that have been accepted, the number of cases of
human trafficking and child trafficking that have been prosecuted by people's
courts at all levels is 1,536 cases with 2,919 defendants, including 1,106 human
trafficking cases with 2,086 defendants and 430 child trafficking cases with
833 defendants.

2.3.2. The practice of determining crimes and deciding punishments
for the crime of human trafficking, the crime of trafficking in children

2.3.2.1. Practice determining crimes for crimes of human trafficking,
crimes of trafficking in children

Through the study of 147 cases that have been prosecuted by the
People's Courts at all levels for the crime of human trafficking and the crime of
trafficking in children/trafficking in persons under 16 years of age in the past
10 years, it can be seen that in most of the cases of human trafficking,
defendants use the method of tricks to deceive victims. Therefore, the People's
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Court that has prosecuted the defendants for the crime of human trafficking
according to the provisions of Article 119 of the 1999 Penal Code (amended
and supplemented in 2009) or the 2015 Penal Code is correct and appropriate.
However, there are also some cases where the victim completely consents,
voluntarily and clearly aware that they will be sent to China to get married and
will be given a sum of money to send back to their families. For cases that
happened before January 1, 2018, the procedure-conducting agency has applied
the provisions of the Penal Code 1999 (amended and supplemented in 2009) to
determine the crime against the accused as appropriate. However, with a case
that happened after January 1, 2018, the procedure-conducting agency applied
the 2015 Penal Code to identify the defendant when the defendant did not use
any methods to trick, for example coaxing victims is not in accordance with the
provisions of the 2015 Penal Code.

2.3.2.2. The practice of deciding punishments for the crime of human
trafficking, the crime of trafficking in children

Among 147 cases of human trafficking, child trafficking/trafficking in
persons under 16 years of age, with cases occurring before January 1, 2018, a
number of people's courts have inconsistently applied the law when deciding
the punishment. There are courts that based entirely on the provisions of the
2015 Penal Code to try and decide on penalties because they think that the
provisions of the 2015 Penal Code are beneficial to the offenders according to
Official Letter No. 276/TANDTC-PC dated on September 13, 2016 of the
Supreme People's Court, but some courts applied the provisions of the 2015
Penal Code to determine crimes, yet when sentencing, they applied the
provisions of the 1999 Penal Code to decide the penalty because they think that
the penalty provisions of the 1999 Penal Code are more favorable to the
offenders. Thus, it can be seen that the application of the law in adjudicating
and deciding punishments of some courts has not been in uniform and thus will
have a certain influence on the equitable penalty decision in the case of
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trafficking in persons, children trafficking/trafficking in persons under 16 years
of age.

2.3.3. Some difficulties and obstacles in the practice of adjudicating
human trafficking crimes, child trafficking crimes and their causes

2.3.3.1. Some difficulties and obstacles in the practice of adjudicating
human trafficking crimes and child trafficking crimes

First, in many cases, the victims are often people in remote and isolated
areas, with limited legal knowledge, so it is difficult for the procedure-
conducting agency to summon to record testimony.

Second, it is difficult to accurately identify the crime to prosecute the
offender for criminal responsibility, because in many human trafficking cases,
the trafficked victim is also sexually assaulted and violated or experienced,
violations against life and health, forced labor, or organ removal.

Third, many officials doing practical work have not fully updated the
changes in criminal law policy on these two crimes. Therefore, in trial practice,
there are still cases where the Trial Panel is puzzled in the process of applying
the provisions of the Penal Code.

Fourth, during the trial, there are still some cases when the judgment of
the criminal behavior of the offender and his accomplices is not really objective
in assessing the role of each defendant in the case. .

Fifth, a number of courts decided to bring the case to trial at the mobile
trial, which made it difficult to summon victims to the court hearing.

2.3.3.2. Causes of difficulties and obstacles in the practice of
adjudicating human trafficking and child trafficking cases

First, the provisions of Articles 150 and 151 of the Penal Code 2015 still
have some shortcomings and limitations in the basic composition as well as the
framing circumstances that aggravate criminal liability, leading to difficulties
in distinguishing between crimes of human trafficking, the crime of trafficking
in people under the age of 16 with a number of other crimes with similar
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composition to determine the appropriate crime.

Second, the capacity, qualifications and awareness of a part of staff
doing practical work are still limited, not in uniform and unified.

Third, the awareness of the law of some people is still limited, especially
the obligation to denounce crimes.

Fourth, the propaganda and dissemination of new policies and new
provisions of the criminal law are not really effective, the forms of propaganda
and dissemination of the law are not diversified, the types and methods of
propaganda are not very effective, and is enthralling, therefore people are not
excited to learn about the new provisions of the law.

Chapter 3
REQUIREMENTS AND SOLUTIONS TO IMPROVE APPLICATION
EFFICIENCY PROVISIONS OF THE PRINCIPLE CODE IN
PREVENTION AND AGAINST Crime of Trafficking in Persons, Crime
of Trafficking in Children

3.1. Requirement to improve the effectiveness of the application of
provisions of the Penal Code in the prevention and combat of human
trafficking and child trafficking

3.1.1. Requirements to ensure transparency and clarity in the
provisions of the Penal Code and the consistency and synchronization with
the legal system

3.1.2. Requirement to ensure human rights

3.1.3. Request for judicial reform

3.1.4. Requirements to prevent and fight crime

3.1.5. Request to strengthen international cooperation

3.2. Proposing solutions to improve the effectiveness of the
application of the provisions of the Penal Code in the prevention and
combat of crimes of human trafficking and child trafficking

3.2.1. Completing the provisions of the Penal Code and guiding
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documents on the implementation of the Penal Code

3.2.1.1. Amending and supplementing the provisions of Article 150 on
the crime of human trafficking and Article 151 on the crime of trafficking in
persons under the age of 16 of the Penal Code

- Add the subject of criminal responsibility for the crime of human
trafficking, the crime of trafficking in persons under 16 years of age as a
commercial legal entity.

- Expand the scope of criminal handling for the crime of human
trafficking and the crime of trafficking in persons under 16 years of age for acts
of recruiting, transporting, harboring people for the purpose of sexual
exploitation, forced labor, taking clothes. organs or for other inhumane
purposes.

- Remove the framing circumstances aggravating the penal liability
"taking body parts of the victim" at Point b, Clause 3, Article 150 and Point d,
Clause 3, Article 151.

- Raise the age of trafficked victims in Article 151 to be under 18 years
old instead of under 16 years old and appropriately modify the crime's name.

- Remove the provision "except for humanitarian purposes” in Clause 1,
Article 151.

3.2.1.2. Studying the possibility of amending Articles 1, 2 and 8 of the
Penal Code in the direction of allowing the regulation of crimes and penalties
in specialized laws, including the Law on Prevention and Combat of Human
Trafficking

Trafficking in persons and trafficking in children is a type of crime with
many fluctuations along with the socio-economic development of each country,
the region and the world. The regulation in a specialized law will create
conditions for more specific and detailed regulations on criminal acts, which
will ensure the stability of the Penal Code and meet the requirements of crime
prevention and control in various fields and area thanks to a system of
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"satellite” rules. Therefore, it is necessary to study and amend the content
specified in a number of articles of the Penal Code, specifically Article 1 on the
tasks of the Penal Code; Article 2 on the basis of criminal liability and Article 8
on the concept of crime.

3.2.1.3. Adding the crime of trafficking in fetuses in the womb to the
Penal Code

Along with the amendment and supplementation of Articles 150 and 151
of the Penal Code, it is also necessary to study to add a related crime - Crime of
trafficking in fetuses in the womb - to the Penal Code to create a full legal basis
for The criminal handling of the act of trafficking in a fetus in the womb which
is taking place in practice. The specific addition of this crime needs to have
full, comprehensive and comprehensive studies to make specific
recommendations on the content of the law.

3.2.1.4. Amending Resolution No. 02/2019/NQ-HDPTPTANDTC dated
January 11, 2019 guiding the application of Article 150 on the crime of human
trafficking and Article 151 on the crime of trafficking in persons under 16
years of age of the Penal Code

With the amendments and supplements in Article 150 and Article 151 as
mentioned above, the content of this Resolution also needs to be amended and
supplemented accordingly.

3.2.2. Amending and supplementing a number of relevant Laws in
order to contribute to improve the effectiveness of the application of
provisions of the Penal Code in preventing and combating crimes of human
trafficking and child trafficking.

3.2.2.1. Amending and supplementing the Law on prevention and combat
of human trafficking

The 2015 Penal Code has made fundamental and comprehensive
amendments to the crime of human trafficking in Article 150 and the crime of
trafficking in persons under 16 years of age in Article 151, especially
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amendments to the basic composition of the crime, yet the Law of prevention
and combat of human trafficking, issued in 2011, has not yet been amended or
supplemented. Therefore, the provisions cited in Article 3 of the Law on
Human Trafficking Prevention and Control regarding human trafficking are no
longer appropriate and do not reflect the true nature of the crime of human
trafficking. Therefore, along with the amendments and supplements to Articles
150 and 151 of the Penal Code 2015, it is necessary to amend and supplement
the Law on Human Trafficking Prevention and Control to ensure the
consistency and consistency in the legal system.

3.2.2.2. Amending and supplementing the Law on Children

Many scientific studies have shown that people from full 16 years old to
under 18 years old have not fully developed health and comprehension,
especially social awareness, cognitive level, consciousness... They do not yet
meet the necessary conditions to become adults, because they are in a period of
strong physical, intellectual and psychological transformation. Therefore, in
order to ensure compliance with international standards as well as with the laws
of many countries and territories around the world regarding the age of
trafficked persons, in a broad perspective, it is necessary to study the possibility
of amending the Children's Law to raise the age of children to under 18 years to
have unified and comprehensive legal policies and solutions to protect children
in this age group in the most effective and most fruitful way.

3.2.3. Some other solutions to improve law enforcement efficiency

3.2.3.1. Summarizing practices and promulgating precedents on cases of
trafficking in persons, crimes of trafficking in persons under 16 years of age

As for our country, since 2005, our Party has determined that the
research and development of case law is one of the important goals of judicial
reform. For the crime of trafficking in persons and the crime of trafficking in
children, the review of practice and the issuance of precedents, especially in
cases where there is no consensus on the interpretation of the provisions of
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Articles 150 and 151 or in In the case of crimes with many difficult and
complicated details, summarizing the practice and promulgating case
precedents is extremely important in the application of case law in order to
prosecute similar cases in the future, ensuring the integrity of the case as well
as the equality in adjudicating human trafficking and children trafficking cases,
ensuring the legitimate rights and interests of all people.

3.2.3.2. Consolidate and enhance the effectiveness of the law
enforcement mechanism

- Speeding up the negotiation and signing of treaties on mutual criminal
justice assistance, criminal extradition, and transfer of persons convicted of
human trafficking and child trafficking crimes between the Socialist Republic
of Vietnam and other countries.

- Improve the quality and efficiency of the reception of crime reports and
denunciations through the establishment of a mechanism of receiving
information and denouncing crimes at the grassroots level in a scientific and
effective manner (the site, the work of recording, classifying reports and
denunciations according to the type of case, information about the victim and
the incident...).

- Selecting legal proceedings officers with experience and bravery in
human trafficking and child trafficking, taking into account gender issues when
conducting proceedings for cases of human trafficking and trafficking of
children in which victims are sexually abused (female investigators,
prosecutors or judges conducting the proceedings; procedure-conducting
officers with a deep understanding of child psychology...).

3.2.3.3. Capacity building for law enforcement officers

- Promote and further strengthen the capacity building of the contingent
of officers conducting proceedings, including investigators, prosecutors,
judges, investigating officers, examiners, examiners, court clerks through
training programs or in-depth training sessions on the law and skills related to
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the process of handling human trafficking and child trafficking cases from the
stage of receiving reports and denunciations about human trafficking crimes to
the process of investigating, prosecuting and adjudicating crimes.

- Capacity building, professional training for the police force of
communes, wards, townships and police stations in receiving and processing
news reports and denunciations of human trafficking and children trafficking as
well as verify the criminal signs of such reports and denunciations.

- Forming and improving the capacity of social workers to work
professionally is essential for early detection and prevention of potential
trafficking cases as well as offering support for victims of trafficking who had
been sold to integrate into the community.

3.2.3.4. Strengthen and improve the quality and efficiency of inspection,
examination and supervision

- Strengthen strict management of key areas where human trafficking
and child trafficking cases often occur.

- Strengthen the management of residential areas, tourism and travel
establishments; mineral production and mining establishments; business
establishments providing massage services, karaoke, restaurants, hotels... to
promptly detect, take measures to prevent and handle domestic trafficking
crimes.

- Strictly manage subjects with criminal records in the locality,
especially those with previous convictions for trafficking in persons, trafficking
in children or those with suspicions of crimes of human trafficking or
trafficking. children.

- Strengthen the management of cultural products, publications and
electronic publications, especially products for children that need to be
carefully censored before publication. At the same time, it is also necessary to
further tighten the management of services such as motels, hotels, tourism as
well as services via the internet.
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3.2.3.5. Raise awareness in the community

Raise awareness and legal knowledge of all people in the community
about this type of crime, in which special attention needed for paid to
equipping knowledge about methods, tricks and forms of human trafficking
and buying or selling children (deceiving, seducing through job placement,
marriage brokers, adoption brokers, overseas labor brokers, making friends via
social networks...); ways to protect and prevent to not become victims of
trafficking, especially for high-risk groups such as children and women; coping
methods and skills in case of being trafficked, such as how to protect evidence,
report to the authorities (through border guard stations in border and island
areas; commune police, women's unions, trusted sites, hotlines or help
centers...) or measures to support and help victims of trafficking (psychological
counseling services, medical support, measures community integration...).

CONCLUDE

1. On the basis of the definition of the international community, many
countries and territories also define the definition of “trafficking in persons" for
their own countries, including Vietnam. The essence of the crime of human
trafficking, child trafficking is to treat people as goods in exchange for money,
property or material benefits.

2. After many amendments and supplements, the provisions of the Penal
Code on the crime of human trafficking, the crime of trafficking in children has
been improved day by day, to better meet the requirements of fighting this type
of crime both at the crime level and at the criminal level, domestic and
international. However, both theoretical and practical aspects show that the
current provisions of the Vietnam Penal Code on the crime of human
trafficking and the crime of trafficking in persons under the age of 16 still have
some limitations and inadequacies that still need to be revised and
supplemented.

3. The practice of adjudicating human trafficking crimes and child
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trafficking crimes shows that there are still certain difficulties and obstacles,
such as the issue of mutual legal assistance in criminal investigation; the
problem of determining the crime when the legal signs of the crime of human
trafficking, the crime of trafficking in persons under 16 years of age have some
similarities with some other crimes of the Penal Code. The reasons for these
difficulties and problems are: (i) the provisions of the current Penal Code are
not really transparent, complete, clear and are not completely consistent with
the international standards; (ii) the system of relevant legal documents is not
really synchronous and unified; (iii) a part of the procedure-conducting officers
has limited professional capacity; (iv) people's legal awareness is not high.

4. In order to improve the effectiveness of the application of the
provisions of the Penal Code, to effectively contribute to the fight against the
crime of human trafficking and the crime of trafficking in children, it is
necessary to have practical and synchronous solutions. In addition to the
solution to complete the provisions of the Penal Code and the guiding
documents for the implementation of the Penal Code, it is necessary to
implement other solutions such as perfecting relevant institutions, policies and
laws; improving the quality and efficiency of law enforcement; enhancing the
efficiency of international cooperation activities; offering capacity building for
law enforcement officers; strengthening state management and promoting law
education and propaganda among the people.
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