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INTRODUCTION

1. Urgency of the topic research
The topic research is mergers and acquisitions (Abbreviated as M&A). Mergers is one of the methods to carry out M&A; however, in terms of legal nature, mergers has many differences compared to acquisitions. The PhD  chose to study the topic “Law on mergers in Vietnam” for the following reasons:
Firstly, there should be a legal framework encouraging the development of the private sector and improving the competitiveness of Vietnamese enterprises.
Mergers is one of the solutions to reorganize businesses to improve operational efficiency. Many businesses choose mergers as a restructuring solution to survive and develop. Successful implementation of mergers will form corporate legal entities of international corporations and strong enough to compete with foreign corporations. Moreover, in the context that the economy is integrating deeply and widely with the regional and world economy, Vietnam cannot stand aside from the trend of M&A that is taking place quite popular in the world. It requires scientific research on policies and laws to improve the law on mergers and acquisitions in Vietnam in the direction of creating a favorable legal corridor to promote mergers.
Secondly, to more effectively control mergers in order to prevent harmful effects on the competitive order in the market.
 Besides the positive effects of mergers, the negative side of mergers can affect competition in the market when the merged enterprises abuse their market power to limit competition. Controlling mergers by law is the experience of many countries to limit the harmful effects of mergers on the economy and society. Therefore, the PhD candidate believes that, in addition to researching and developing laws to encourage corporate restructuring in the form of mergers, it is necessary to study and improve the legal system on controlling mergers. This will be the direction of research to show the synchronization of mergers and improve the effectiveness of governing law.
Thirdly, from practice related to the topic, there should be a legal scientific work to study in-depth about mergers.
A number of research related to the thesis topic (mentioned in the overview of the research situation) were completed before the time when the Law on Competition 2018, the Law on Enterprise 2020, the Law on Investment 2020 was promulgated. Moreover, the scope of the theses is about acquisitions, bank mergers, etc or studying mergers as a form of organizational management corporate governance or control the merger, etc. Meanwhile, merger is a process involving a lot of legal provisions such as forms, conditions, procedure and settlement of legal consequences of mergers. Legal science and business practice in Vietnam are demanding scientific research in a synchronous, unified and comprehensive manner on the law on mergers.
From the reasons above, the author has chosen the topic "Law on mergers in Vietnam" to conduct research and make a doctoral thesis in PhD of jurisprudence.

2. Purpose and mission of research

2.1. Research purposes
The purpose of the thesis is to clarify the theoretical and practical issues of the law on mergers, in order to propose solutions to perfect the law and improve the efficiency of law enforcement on this issue in Vietnam.

2.2. Research mission
To achieve the research purpose of the thesis, the thesis will focus on the following basic tasks:
- Clarifying theoretical issues on mergers and the law on mergers;
- Assessing the current legal status and practice of law enforcement on mergers in Vietnam;
- Develop solutions to improve the law on mergers and improve the efficiency of law enforcement on this issue in Vietnam to meet the requirements of market economy development and international integration.

3. Object and scope of research

3.1. Research objects
- System of theoretical perspectives on mergers
- The system of legal regulations on mergers of Vietnam and other countries;
- Practical implementation of the law on mergers in Vietnam.

3.2. Research scope
The thesis limits the scope of research as follows:
Regarding research content, this is a research in Law, majoring in Economic Law. Therefore, the thesis pays attention to legal issues on mergers, with limited research content on conditions of mergers; order and procedure for mergers; legal consequences of mergers. The content of state management of mergers is not within the scope of the thesis.
The thesis studies the merger of enterprises in the narrow sense according to the current legal point of view of Vietnam and compares it with the view of enterprise merger in the broad sense of other countries (enterprise merger in the broad sense also includes business combinations).
In terms of research location, the thesis focuses on Vietnamese Law. Some legal regulations of other countries are studied in the thesis for the purpose of reference and comparison in order to draw lessons learned to improve the law on mergers in Vietnam.
For time of research, the thesis studies the activities of mergers and the law on mergers from 2018 until now. The research timeline is consistent with the changes of competition, enterprise and investment legal systems. In addition, a number of legal documents before 2018 are used to compare and contrast to evaluate the effectiveness of legal adjustment and orientation to improve the law on mergers in Vietnam.

4. Research methodology
To solve the problems in the topic, the PhD candidate uses a combination of different research methods such as analytical, synthesis, comparative jurisprudence and statistical methods. Specifically:
- Methods of synthesis and analysis are mainly used in chapters one and two of the thesis. Through the collection of documents and synthesis of different views on mergers, the first two chapters of the thesis will clarify the legal nature of mergers and the legal content of mergers; the topic research situation; new contributions and theoretical and practical significance of the thesis.
- Analytical methods which will be used mainly in the second chapter of the thesis combined with statistical methods using a number of practical documents to analyze and evaluate the current situation of the law on mergers in Vietnam.
- The method of interpretation and synthesis is used in chapter three to provide orientations and solutions to perfect the law and perfect the law on mergers in Vietnam in the context of international integration.

5. New contributions of the thesis
On the basis of selectively inheriting the research results of the works related to the thesis topic, along with the research and development, the research results of the thesis will have new legal scientific contributions as follows:
Firstly, the thesis builds a theoretical and legal system of mergers; analyzing and clarifying the legal nature of mergers and the relationship with acquisitions.
Secondly, the thesis makes a relatively comprehensive and systematic assessment of the current state of law on mergers in Vietnam. Through practical analysis of mergers, the thesis points out the reasons why the law on mergers in Vietnam has not been effective. At the same time, the thesis has analyzed and evaluated international experiences in improving the law on mergers in Vietnam.
Thirdly, the thesis proposes specific orientations and solutions for improving the law on mergers and improving the efficiency of law enforcement on this issue in Vietnam so as to meet the development needs of the country on mergers in the market economy in the period of international integration.

6. Theoretical and practical significance of the thesis
Theoretically, the research results of the thesis contribute to improving the theoretical and legal issues of mergers, resulting from the legal nature of mergers, which is the concentration of control over enterprises through mergers and reorganizations of enterprises; the transfer of assets, legal rights, obligations and interests between the parties, and at the same time determining the legal status of the parties after the merger.
Practically, the proposals on specific solutions for improving the law on mergers are valuable references for legislative work as well as businesses in the process of implementing the law on mergers. The research results of the thesis can also serve as a reference for research, teaching and learning about law on mergers in training institutions on jurisprudence and economics.

7. The outline of the thesis
Besides the introduction, the overview of the research situation related to the thesis topic, conclusion and bibliography, the thesis content is structured in 03 chapters, including:
Chapter 1: The overview of research status related to the thesis topic and theoretical basis of research
Chapter 2: Legal current status and practice of implementation of law on mergers in Vietnam
Chapter 3: Orientations, recommendations for perfecting law on mergers and its application in Vietnam

Chapter 1
THE OVERVIEW OF RESEARCH STATUS RELATED TO THE THESIS TOPIC AND THEORETICAL BASIS OF RESEARCH

1. The overview of research status related to the thesis topic

1.1. Theoretical studies on mergers and acquisitions
The overview of the research situation related to the research topic focusing on the following groups: Theory of mergers and acquisitions of enterprises; legal framework on business acquisitions and mergers; control of competition law; the impact of M&A on corporate governance; mergers research as a form of enterprise reorganization; research on business merger and acquisition contracts; research project to complete the law on M&A. Some research papers introduced in the overview of topic-related research include: “Law on enterprise acquisition in Vietnam”, Doctoral thesis in Law by Tran Thi Bao Anh, Hanoi Law University, (2014); “Law on mergers and acquisitions of commercial banks in Vietnam recently”, Doctoral thesis in Law of Pham Minh Son, Vietnam Academy of Social Sciences, (2016). Ministry-level scientific research project: Law governing mergers and acquisitions in Vietnam - Proceedings of the scientific conference: “Law on mergers and acquisitions: Theoretical and practical issues” held by the Ho Chi Minh City University of Law (2010); Research on “Mergers & Acquisitions in China: Law and Practice” ; Research topic on “Behavior of economic concentration” (2005) by author Le Viet Thai; “2014 Report of Vietnam Economic Concentration” of the National Commission of Markets and Competition (CNMC), Ministry of Industry and Trade, Hanoi; “Law on acquisition of enterprises in Vietnam”; The translation of “Antitrust Laws in the United States” by N.Gregory Mankiw, 5th edition (2008), Principles of Microeconomics, South Western Cengage Learning, translated by Le Thi Khanh Ly; the book "International Business Mergers and Acquisitions: Major Legal Issues and Due Diligence by World Law Group and its member law firms. The article “Acquisitions and consolidation: From the perspective of corporate governance” published in Economic Management Journal (2007) by two authors Nguyen Dinh Cung and Luu Minh Duc; Ministerial-level scientific project: “Mergers and acquisitions - Theoretical foundations, international experiences and policy recommendations for Vietnam” (2009) by the Central Institute for Economic Management (CIEM); The article “Mergers, acquisitions and impact of corporate governance” by Nguyen Viet Khoa published in the Journal of the State and Law - Institute of State and Law No. 2 (310) in 2014; Article titled: “Law on enterprises acquisition: Brief comment from the perspective of corporate governance” by Assoc.Prof.Dr. Pham Duy Nghia, Journal of Legislative Research, No. 10 (171), May 2010; Research by author Luke Nottage, Faculty of Law, University of Sydney with the topic “Corporate Governance and the situation of mergers and acquisitions in Australia: An overall assessment of Japan and the thesis of Americanization”; Book: “A Handbook of Mergers and Acquisitions in Vietnam” by the Vietnam Mergers and Acquisitions Network (2009); Scientific research “Several economic law issues of the Federal Republic of Germany”, Prof. Dr. F Kubler and J.Simon (1992) with the article “Contracts of enterprises acquisition, forms of corporatization of state-owned enterprises and share trading”; “Contracts of enterprise acquisition under Vietnamese law”; Monograph: “Law on Contracts in Trade and Investment - Basic Legal Issues”, National Political Publishing House, Hanoi by Chief Author - Dr. Nguyen Thi Dung (2009); “Substitute rights and contractual obligations in the case of business mergers and acquisitions under current Vietnamese law”, Master thesis in Law by Chau Van Tiet, Vietnam Academy of Social Sciences (2014); Book: “Mergers and acquisitions of Chinese enterprises: Law and practice” by Lutz - Christian Wolff; the article “Overview of the law of the Federal Republic of Germany on mergers and acquisitions - Lessons learned for Vietnam” by MSc. Tran Quynh Anh published in the Journal of Law of Hanoi Law University No. 9/2012; the studies “Mergers and Acquisitions Basics: The Key Steps of Acquisitions, Divestitures, and Investments” by Michael E.S. Frankel, Knowledge Publishing House, Hanoi (2009) and “Mergers & Acquisitions from A to Z” by Andrew J.Sherman, Milledge A. Hart, Knowledge Publishing House, Hanoi (2009).

2. Evaluation of research results related to the thesis topic, the issues inherited by the thesis and the problems in continuation to research

2.1. Evaluation of research results of published scientific works related to the thesis topic
Firstly: Scientific research on M&A has built up a scientific concept of M&A. Although the approaches of scientific studies may be different, the research papers have identified the content of theoretical issues about M&A (definitions, characteristics of M&A, forms of M&A, the importance of M&A); the necessity of adjusting the law for M&A activities, especially the necessity of the controlling M&A activities by competition law.
Secondly: A number of research papers have analyzed the contents of the law on M&A contracts. The studies have pointed out the legal obstacles and gaps in the business acquisition contract. Accordingly, the contents to note for the M&A parties in agreeing on the rights and obligations of the parties were oriented.
Thirdly: However, as analyzed in subsection 1 of the overview, studies on the relationship between corporate governance and M&A were researched and published before the National Assembly enacted the Law on Enterprise in 2020. Therefore, the legal analysis on corporate governance in those studies has different points from the regulations on corporate governance under the current Law on Enterprise. For example, the regulation on the rate of approval of resolutions on mergers between the provisions of the Law on Enterprise in 2020 and the corresponding provisions of the Law on Enterprise before 2020 have been adjusted to be in line with the best practices of corporate governance worldwide to protect the legitimate interests of members and shareholders.
Fourthly: Research papers on competition law controlling M&A have attracted many scientists. However, in 2018 with the change of the Law on Competition, the assessment of M&A control criteria has also changed, which was followed by changes in the competent authority to control M&A activities. These changes have not been updated in a scientific research at the level of a doctoral thesis on law of mergers in Vietnam.
Fifthly: Research on merger procedure from the perspective of corporate reorganization focus on solving the following issues: procedure of merging enterprises, competent authorities’ conducting mergers and introduction to merger procedure. However, those studies have not analyzed in-depth about dealing with the consequences of mergers (consequences of using labor, transferring contracts after merging enterprises). Therefore, the thesis will solve the research issues on tackling the consequences of mergers on the basis of analyzing the newly changed legal regulations and the practice of law implementation in Vietnam. 

2.2. Thesis-inherited issues
With the topic “Law on mergers in Vietnam”, the thesis inherits the research results of domestic and foreign scientific papers published in the following aspects:
Theoretically, the thesis inherits the theoretical issues of M&A (definition, characteristics of M&A, forms of M&A, role of M&A); the necessity of adjusting the law on M&A activities, especially the necessity of controlling M&A activities by law. The enactment of regulating competition law for M&A is a remarkable and important issue in the legal system of countries in order to effectively control the side effects of M&A...
Practically, the thesis inherits the comments of domestic and foreign scientific research published on legal practice for M&A enterprises, inheriting and citing reference sources published for the purpose of this thesis. 

2.3. Issues in continuation to research and approaches to research
On the basis of absorbing and inheriting scientific ideas and some theoretical issues from scientific research, the thesis continues to solve the problems of mergers that have not been approached by scholars or have been approached but at a low level in research works, including:
Firstly, the thesis is an in-depth research on mergers from a legal perspective as up to now there has been no scientific work at the doctoral thesis level to study mergers in accordance with the Law on Enterprise and the current competition law in Vietnam.
Secondly, the thesis analyzes the legal contents on mergers, specifically: Conditions for merging enterprises, procedure for merging enterprises and legal consequences of mergers.
Thirdly, the thesis analyzes the actual implementation of the law on mergers on the basis of assessing the actual situation of legal content on mergers. The thesis analyzes the practice of implementing the law on mergers and indicates the results and causes of the practice of implementing the law on mergers in Vietnam.
Fourthly, the thesis proposes solutions to improve the effectiveness of law enforcement on mergers in Vietnam on the basis of the theory of mergers; legal status and practical basis for mergers in Vietnam. Solutions to perfect the law on mergers in Vietnam, focusing on perfecting the law on enterprise, competition law, law on asset valuation, labor law and specialized laws related to mergers in some specific fields. 

3. Theoretical basis of research

3.1. Applied research theories: (i) Marxist-Leninist doctrine on the State and Law; (ii) Theory of market economy under the management of the Country; (iii) Theory of corporate governance.

3.2. Research question and research hypothesis
Research questions, research hypotheses are set out to solve the research results in terms of theory, legal status, practice of law implementation and propose recommendations to improve the effectiveness of law implementation on mergers in Vietnam.

CONCLUSION OF THE OVERVIEW
After performing the section “The overview of research status related to the thesis topic and theoretical basis of research”, which is allowed to draw the following conclusions:
1. M&A has different impacts on the economy - society, so there are many research works on this topic from different perspectives.
2. On the basis of absorbing and inheriting scientific ideas and a number of theoretical issues from scientific works, the thesis continues to solve problems of mergers that have not been approached by scholars or have been approached but at a low level in research works.
3. The thesis author also clearly defines the research theoretical basis, including applied research theories, poses research questions and research hypotheses, and simultaneously, clarifies the research approach to the contents of the scope of the thesis topic. 

Chapter 1
THEORETICAL ISSUES OF MERGERS AND 
LAW ON MERGERS

1.1. Theoretical issues on mergers

1.1.1. The definition of mergers
From an economic perspective, mergers is one of the methods to expand the business scale and improve the competitive position of enterprises.
From a legal perspective, studying mergers from a legal perspective, the European Community and some countries such as the United States, France, China, and Vietnam have provided a definition/concept of mergers. Compared with the definition of mergers of the European Community, the United States, the Republic of France, and China, the definition of mergers in Vietnam is understood in a narrower sense, with a separation between mergers and consolidation of enterprises. Thus, the views on mergers in different countries have different connotations. Therefore, it is difficult to give a unified view, definition or concept of mergers. In the trend of integration and efficiency, the main purpose is to control all acts of merger and consolidation, whether Vietnam's legislature should consider when building the definition of mergers in the sense of as broad as the point of view of mergers in other countries.
Within the research scope of the thesis, the author builds the concept of mergers on the basis of theoretical and practical laws of Vietnam. Accordingly: Mergers is when one or several enterprises transfer all their assets, rights, obligations and legitimate interests to another enterprise and terminate the existence of the merged enterprise. The merged enterprise will inherit the lawful rights and interests, and simultaneously, take responsibility for the obligations and commitments of the merged enterprise.

1.1.2. Characteristics of mergers
Firstly, the subjects of mergers include the merged enterprises and the merging enterprises.
Pursuant to the provisions of Vietnamese law, mergers and enterprise consolidation are not applicable to private enterprises, which means, private enterprises are not allowed to carry out mergers.
Secondly, the objects of mergers are the merged enterprises (collectively referred to as the target enterprise).
Mergers is aimed at a business that receives the merger will control and dominate the activities of the target business. That means the merging enterprise shall own all the assets and receive the transfer of legal rights and interests of the target business. Therefore, the objects that the enterprises receiving the merger aim at in the business merger is the target enterprises.
Thirdly, the consequences of the merger are changes in ownership and governance of the target enterprise, and termination of the existence of the merged enterprise.
The legal consequence of merging an enterprise is the termination of the existence of the legal status of the merged enterprise. The merging enterprises will receive and inherit all legal rights, interests and legal obligations of the merged enterprise. The merged enterprise has its name removed from the business register. It is necessary to distinguish between business mergers and acquisitions; business mergers and consolidation, although these activities are often combined in the same phrase.
Fourthly, the legal form to recognize mergers is the enterprise merger contract
The general nature of the contract is an agreement between the parties to form specific rights and obligations in the merger relationship. An enterprise merger contract must agree on the procedure and conditions for the merger, the method of merger, and the transfer of contributed capital or shares of the merged enterprise into contributed capital or shares of the merging enterprise.
Fifthly, enterprises participating in the merger must carry out the procedure for merging enterprises in accordance with the law
From the perspective of business freedom, enterprises participating in the merger will carry out registration procedure for changes after merging with the business registration agency; register the change of ownership of assets of the merged enterprise. From the perspective of controlling the negative impact of mergers, the law will control mergers of enterprises with the motto of preventing mergers when merging enterprises under the circumstances controlled by competition law, which is before the merger, the enterprise must notify the competition management agency. 

1.1.3. Types of mergers
1.1.3.1. Based on the criteria of industries and fields of enterprises, mergers can be divided into horizontal merger, vertical merger and conglomerate merger.
The distinction between mergers according to business lines is to perform state management and control according to competition control criteria.
1.1.3.2. Based on the will of the participating businesses, mergers will be divided into friendly merger and hostile merger
Distinguishing mergers into friendly merger and hostile merger in order to apply different merger procedure in accordance with the nature of each merger.

1.2. Legal issues on mergers 

1.2.1. The necessity of adjusting the law on mergers
Firstly, stemming from the different effects of mergers on the economy and society, it is required that the State adjusts these activities to ensure effective law enforcement.
Countries have promulgated provisions in corporate law, enterprise law and separated legal documents to create a legal framework for the freedom to carry out mergers that are not subject to prohibited economic concentration. The negative effects of mergers have forced the state to step in to control. The Sherman Act in the United States (US) was created to restore competition, weaken monopolies, and protect small manufacturers' rights to participate. Similar to the US, many other countries have enacted laws to control mergers with the nature of controlling economic concentration.
Secondly, controlling and managing mergers by law will have practical significance and high efficiency.
With the characteristics of the law, it will be a tool for the state to effectively manage merger activities. Up to now, countries that have implemented the market economy have recognized the role of the State in regulating competition through legal instruments. The distinctions in the provisions of each country's competition law are just the difference in the principles and legal provisions on the level of public intervention in the competitive market. 

1.2.2. The definition of law on mergers 
Research shows that the legal systems of different countries will regulate mergers differently. Basically, the formal structure of the law on mergers is specified in the following sources of law: System of national legal documents which is stipulated in civil legal documents; corporate/company law; securities law; tax law; labor law; intellectual property law; competition law; specialized law; international commitments to regulate mergers that countries participate as members.
Within the scope of the thesis, the law on mergers is understood in a narrower sense, according to which: “Law on mergers is a synthesis of legal regulations governing conditions of mergers; order and procedure for mergers and legal consequences of mergers”.

1.2.3. Basic contents of law on mergers
1.2.3.1. Regulations on merger conditions
Mergers may affect the interests of the company owners when changing the ratio of capital contribution in the charter capital arising from mergers; the rights of customers and employees when the merged enterprise terminates its operation. For businesses in the financial and insurance sectors, mergers will affect the safety and stability of the economy and society. For mergers involving foreign elements, complying with international commitments on opening the M&A market for foreign investors as well as ensuring the principles of national security and defense is important. Besides, taking advantage of the freedom to merge, enterprises may engage in anti-competitive behavior and abuse market power, causing harm to the competitive order in the market. Therefore, it is necessary to set up conditions before carrying out mergers to prevent and limit potential risks from mergers.
1.2.3.2. Regulations on order and procedure for mergers
In general, the regulations on the order and procedure for merging enterprises in different countries are similar, specifically:
- Mergers that are not prohibited from economic concentration: The business owner has the right to decide on the merger of the enterprise. It should be noted that businesses of specific fields must comply with the industry's regulations on business merger procedure and must be agreed and approved by specialized management agencies.
- Mergers with the ability to restrict competition will be controlled according to the provisions of competition law. Competition law will step in to control mergers as one of the acts of economic concentration with groups of basic regulations such as:
Firstly, regulations on how to control mergers: Determine the threshold that enterprises must notify the state management agency before carrying out mergers.
Secondly, regulations on order and procedure for controlling mergers at the state management agency in charge of competition.
1.2.3.3. Regulations on legal consequences after merging (legal status of the enterprise, property rights and obligations of the merged enterprise and the merging enterprise after the merger)
The settlement of legal consequences after the merger of an enterprise will settle the economic relations, employer relations, property relations and termination of the legal existence of the merged enterprise. Accordingly, the law provides:
Firstly, the responsibilities, obligations and interests of the merged enterprises and the merging enterprises in settling the rights and obligations related to the merged enterprises.
Secondly, the termination of the legal status of an independent business entity as well as the legal existence of the merged enterprise.

1.2.4. Factors affecting law on mergers
1.2.4.1. Economic management mechanism
1.2.4.2. Competition policy
1.2.4.3. M&A trends in the world
1.2.4.4. Cultural factor

CONCLUSION OF CHAPTER 1
[bookmark: _Hlk85235812]1. Merger means the transfer of all assets, rights, obligations and legitimate interests by one or several enterprises to another enterprise and termination of existence of the merged enterprise. Therefore, in order to ensure the legitimate rights and obligations of the parties as well as the stability of the market and social order, the merger process must strictly follow a legal corridor. 
2. Law on mergers is a part of law on mergers and acquisitions, which is a synthesis of legal regulations promulgated by the State in order to regulate social relations arising in the process of mergers.
3. The legal content on mergers contains basic regulations such as: Regulations on conditions, order and procedure for merging enterprises, and legal consequences after merging enterprises. Law on mergers is also influenced by economic mechanisms, economic management mechanisms, competition policies, M&A trends in the world and cultural factor.

Chapter 2
LEGAL CURRENT STATUS AND PRACTICE OF IMPLEMENTATION OF LAW ON MERGERS IN VIETNAM 

2.1. Legal current status of mergers in Vietnam

2.1.1. Regulations on merger conditions
2.1.1.1. Conditions for enterprise merger pursuant to the provisions of the law on enterprise and investment 
(i) Conditions on the subject status of the parties to the merger: The merged party and the merging party are both have legal status. The provisions of the Law on Enterprise 2020 are consistent with the provisions on mergers of legal entities in Article 89 of the Civil Law 2015.
(ii) Regulations on market access restriction for foreign investors are consistent with the spirit of Resolution No. 50-NQ/TW dated August 20, 2019 of the Politburo on orientations to improve institutions and policies, enhance the quality and efficiency of foreign investment cooperation by 2030.
(iii) Conditions on the consent of owners or members, shareholders related to the merger of the company.
(iv) Conditions on mergers must ensure compliance with the provisions of the Competition Law on mergers.
2.1.1.2. Conditions for mergers in accordance with the provisions of competition law
Firstly, the competition law stipulates those enterprises participating in the merger must submit an economic concentration notification dossier to The National Commission of Competition before conducting the merger if they fall within the economic concentration notification threshold.
The threshold for notification of economic concentration specified in the Law on Competition 2018 is determined based on one of the following criteria: (i) Total assets on the Vietnamese market of enterprises participating in the economic concentration; (ii) Total revenue on the Vietnamese market of enterprises participating in the economic concentration; (iii) Transaction value of the economic concentration; (iv) Combined market share in the relevant market of enterprises participating in the economic concentration. The threshold for notification of economic concentration for some specific enterprises, credit institutions, insurance companies, securities companies for example, is fundamentally different from the threshold for notification of economic concentration of ordinary enterprises in the "level" of total assets, total sales or purchases, and transaction value of the economic concentration of enterprises in particular industries is usually higher in comparison with ordinary enterprises. For credit institutions, the level of display specific criteria to control economic concentration is expressed as a percentage, perhaps because credit business lines will have different levels of investment capital. However, this notification threshold still has shortcomings. Therefore, it is necessary to issue more specific guidelines on determining the threshold for notification of economic concentration. For example, for the criterion of total revenue of enterprises participating in an economic concentration, the law does not stipulate the exclusion of revenue (assets, sales, and purchases) which is not related to the economic concentration transaction when determining the notification threshold, in the case this transaction involving only a few business lines for a multi-industry enterprise. Determining the criterion of total revenue according to financial statements (all industries) may make some multi-industry enterprises (for example: a combination of tourism, resort, hotels, food service…) have to announce the economic concentration because their total revenue according to the financial statements will reach the notification threshold. However, in fact, the size of the businesses is small, unlikely to cause competition-restrictive effects on the market.
Secondly, enterprises are allowed to merge if mergers have no impact or is unlikely to cause significant competition-restrictive effects in the market. The Law on Competition 2018 is divided into three groups: (i) Economic concentration is being implemented; (ii) Conditional economic concentration; (iii) Economic concentration is prohibited. The merging enterprises of group (i) and (ii) will be allowed to merge. Regulations on evaluation criteria that have the effect or are likely to have anti-competitive effects of economic concentration in Vietnam's Competition Law 2018 are quite compatible with the corresponding regulations of some other countries.
2.1.1.3. Conditions for merger of a number of specific enterprises in accordance with specialized laws
(i) Conditions for merger of insurance businesses
(ii) Conditions for merger of credit institutions
(iii) Conditions for merger of securities companies
(iv) Conditions for merger of telecommunications service businesses

2.1.2. Regulations on order and procedure for mergers
2.1.2.1. Order and procedure for enterprises not subject to economic concentration notification
Procedure for merging companies as prescribed in Clause 2, Article 201 of the Law on Enterprises 2020 include the following steps:
Step 1: Approve the merger contract and draft the company's charter.
Step 2: Inform about the merger contract to creditors and employees of the business
Step 3: The merging company carries out business registration procedure at the business registration agency.
However, in terms of the internal content of this procedure, some contents related to mergers are still a legal gap. Specifically:
Firstly, there is no specific regulation on the time of transferring: legal rights and interests, assets and obligations from the merged companies to the merging company.
Secondly, the regulations on the obligation to notify a third party when merging enterprises are not consistent with the provisions on the transfer of obligations in the Civil Code.
Thirdly, the Law on Enterprise has no provisions on documents to prove that an enterprise is eligible for merger to the business registration agency under the provisions of the competition law.
2.1.2.2. Order of mergers for enterprises subject to economic concentration notification
Step 1: Enterprises submit a dossier of notification of enterprise merger to the National Commission of Competition if they are within the threshold for notification of economic concentration.
Step 2: The National Commission of Competition preliminarily appraises the notification dossier and makes a decision whether the enterprise is to be merged or subject to official appraisal.
Step 3: The National Commission of Competition officially appraises the merger in case it has to officially appraise the notification dossier.
Step 4: Enterprises that are merged will carry out the merger in accordance with the provisions of the enterprise law and relevant laws.
Will the National Commission of Competition, under the Ministry of International Trade and Industry, be objective when controlling mergers with enterprises managed by the Ministry? In addition, at present, there is still no Decree detailing the functions, tasks, powers and organizational structure of the National Commission of Competition, especially regulations on human resource standards – a significant issue for controlling the economic concentration, a difficulty in the implementation of the law on merger control.
2.1.2.3. Procedure on mergers in specific areas
As for businesses operating in specific areas such as credit institutions, insurance companies, securities companies, etc, mergers is implemented according to some following steps:
Step 1: Preparing a mergers contract, drafting the plan of mergers and not being a case of prohibited economic concentration.
Step 2: Submitting the documents to request the competent state agencies to approve mergers.
Step 3: Amending the certificate of establishment and operation license of merging company.
Step 4: Changing the contents of mergers at the registration business agency.

2.1.3. Regulations on legal consequences of mergers
Firstly, mergers will lead to the termination of the legal status of merged enterprises. The legal time to terminate the existence of the merged enterprise is when the business registration is completed with the merging company.
Secondly, the merging company will expand more about the capital, properties, employees, and other advantages in business.
Thirdly, mergers will lead to the transfer of legitimate rights and interests from merged company to the merging company. However, the regulations on intellectual property is still inconsistent; therefore, the valuation of intellectual property has not been performed in a common standard when transferring mergers.
- The transfer of legal rights and obligations; the transfer of contracts from merged company to merging company: the Civil Code 2015 only governs the regulations on transfer legal rights and obligations but not transfer of contracts. Thus, it is necessary to amend a new regulation on transfer of contracts in the Civil Code 2015.
- The problems after mergers that related to the human resources of merged companies: Does the merging company continue using the managers of the merged company? If the answer is yes, what position will they be in? Therefore, the content of the merger contract must have particular agreement on this issue.
- The responsibility of parties to ensure the binding of obligations in a merger contract.

2.2. The practical implementation of legislation on mergers in Vietnam
The thesis reviews the practical application of the law on mergers through several actual cases related to mergers. Besides, the thesis is accompanied by 03 appendices of merger contracts to review the practical application of legislation on settlement legal consequences of mergers.

2.2.1. The practical implementation of legislation on conditions for mergers 
For the enterprises: There is a difficulty in determining whether their companies have to notify threshold economic concentration or not. Finding data on the revenue of the business by month, quarter, a year is not easy; there is no available data about the revenues of other businesses to compare with, or the information indicates the rate of the share of their business reaches any rate in the relevant market
For competent state agencies controlling and supervising mergers: The agencies are restricted in collecting information, data and there has not any coordination mechanism between agencies in this sector.

2.2.2. The practical implementation of legislation on procedure on mergers 
In 2020, only 05 merger cases were done the procedure on notification economic concentration under the provisions of Law on Competition 2018. Thus, the number of merger cases notified to the competition authorities is minor, and the competition authorities may not control all the mergers under the threshold to inform economic concentration for the following reasons:
Firstly, the difficulty in determining the threshold notification economic concentration that analysed in subsection 2.2.1 and it is the view of the relevant market of competition authorities and business can be different.
Secondly, the enterprises have not yet aware of the importance of informed economic concentration.
Thirdly, the investigation to solve the economic concentration in which there are merger cases is difficult because some basic factors such as Vietnam does not have enough autonomy financial resources; human modesty; coordination mechanism between the public authorities; independence, accountability, and transparency of competition authorities in Vietnam have not enough to affect to economic concentration.

2.2.3. The practical implementation of legislation on settlement legal consequences of mergers 
(i) Legal consequences from mergers are related to many parties which include the employees of merged enterprise for the following reasons:
The first reason is the way to notify the employees about the labour utilization plan without collecting the opinions of these employees.
The second one is the obligations of the employers in establishing the labour utilization plan in mergers and acquisitions.
The third thing is the job-related guarantee mechanism for employees after merger.
(ii) Another issue related to the legal consequences of mergers is to settle the legal consequences from the merger contract. The warranties and guarantees terms are the novelty term in comparison with the drafting of contract in Vietnam. Hence, there are different perspectives in the settlement of obligations arising from these terms.

CONCLUSION OF CHAPTER 2
1. The practical implementation of legislation on mergers has created a quite sufficient legal framework for mergers. Besides, there are several unreasonable points in mergers framework which are the lack of the regulations about transferring the merger contract or the regulations on the evidence documentary that proves the enterprise is qualified for mergers in business registration agency or the regulations on merging telecommunication companies, etc.
2. Due to several weaknesses in legal regimes for mergers, the practical application of the competition agencies is affected, for instance, the argument in determining the timetable for transferring merger contracts and related agreements between the involved enterprises is a problematic issue. On the other hand, the lack of the knowledge of employees in these enterprises is a factor that affects the effectiveness of law implementation on mergers.

Chapter 3
ORIENTATIONS, RECOMMENDATIONS FOR PERFECTING LAW ON MERGERS AND ITS APPLICATION IN VIETNAM

3.1. Some orientations for perfecting the Vietnamese legal regime on mergers 

3.1.1. Amendments of law on mergers should be based on the innovation idea of the State management on economy and meeting the requirements of Socialist oriented market economy
Firstly, the legal regime on mergers must ensure that the market mechanism operates owing to the rules of the market economy.
Secondly, the State can only control mergers which has a possibility to negatively affected business competition to ensure the freedom of business by enacting and enforcing competition law.
Thirdly, the legal regime on mergers must be amended to overcome the drawbacks and minimize the negative effects of the market economy.
Fourthly, expanding and enhancing the autonomy rights of enterprises in mergers and management business.

3.1.2. Amendments of law on mergers should ensure the feasibility and practical requirements of the economy
Firstly, establishing the policies and restructuring the enterprises must be in accordance with the strategies and practical economic issues.
Secondly, the legal regime on mergers must be amended to meet the requirements about the effectiveness implementation with reasonable (low) fees, bringing more benefits for the investors and the society.
Thirdly, the legal regime on mergers must be amended to ensure the competitiveness among economic components.

3.1.3. Amendments of law on mergers should be transparent, consistent and synchronized with other related regulations

3.1.4. Amendments of law on mergers should meet the requirements of international integration

3.2. Some recommendations for perfecting the Vietnamese legal regime on mergers

3.2.1. Regarding the regulation on notification threshold economic concentration in Law on Telecommunications 
Concerning the regulation on notification threshold economic concentration, there must be a unified proposal between Law on Telecommunications and Law on Competition 2018. The amendment of this regulation will adhere to the principles of formulation and promulgation of legal documents, also, ensure the legality and consistency of legal normative documents about economic concentration in general and mergers in particular.

3.2.2. Regarding the regulation on merger procedure
Firstly, concerning the regulation on deadline for transferring legal rights and obligations, properties from the merged company to the merging company. A particular proposal will assist the obligations of such companies with other parties (such as employees, creditors, clients, and business partners).
Secondly, concerning the regulation on submitting evidence documents that related to merger conditions when registering for mergers at the business registration agency. It is necessary to propose a novel regulation about the notification for the competitive agency (in case the enterprises have met the threshold notification conditions) and the related enterprises must be approved in written consent by the competitive agency before registration at the business registration agency.

3.2.3. Regarding regulation on transferring merger contract in merger transaction
Firstly, concerning the regulation on transfer obligations in the Civil Code 2015, the writer proposes that Article 370, paragraph 1 of the Civil Code 2015 needs amending as follows: “An obligor may transfer a civil obligation to a subrogatee of the obligor with the consent of the obligee, except where the obligation is personal to the obligor or where the law provides that the obligation may not be transferred or where the law provides that the obligation can be transferred without the obligee’s consent”.
Secondly, it is necessary to create a regulation on transferring contracts in the Civil Code 2015.
(i) The nature of transferring a contract is different from transferring obligations or rights to demand in the contract which is just transferred independent rights or obligations.
(ii) In fact, there are many transferring contract transactions that occurred and the regulation in some sectors related to mergers such as in insurance businesses, credit institutions, etc. Moreover, some specialized laws have acknowledged the transferring contract from merged enterprises to merging enterprises as analysed in Chapter 2 of the thesis.
(iii) Experience from countries such as Germany, Italia and Belgium has a unique mechanism for transferring contract. In addition, modern Common Law has accepted the transfer of the contract by agreement and has the separated regulation on transferring rights and obligations.
(iv) Transferring the contract brings benefits for both parties in this transaction. The transferor (merged enterprise) is released from contractual obligations and the other the transferee (merging enterprise) can take advantage from the economic relationships of the contracts transferred. Moreover, the third party may benefit from this transaction by the continuation of existed contracts with a better financial.

3.2.4. Regarding the regulation on identifying intellectual property and criteria for valuation of intellectual property in mergers 
A decree of the government or an ordinance on the issue of valuation of intellectual property is perfectly suited for this situation. The content of the decree or ordinance on the valuation of intellectual property is necessary to pay attention to the following issues: (i) Clarify the definition of intellectual property and valuation of intellectual property terms; (ii) Specify the objects of intellectual rights except in case of geographical indications or the personal rights of the author; (iii) Remove the wrong terms such as capital contribution by brand in order to avoid misunderstanding in the process of performing the business venture, capital contribution; (iv) Establish the database of intellectual property transactions...

3.2.5. Regarding the labour law about creating jobs for employees of merged companies 
Firstly, amend Article 43 paragraph 1 of the Labour Code 2019 by mentioning the obligations of the enterprise – the employer in building labour utilization plan when merging.
Secondly, amend the regulation that the employer must collect opinions of employees about labour utilization plan before merging.

3.2.6. Regarding the regulation on merging credit institutions
The writer proposes that the Government should enact a decree that guides the merger of credit institutions in order to enhance the legal value of the legal documents and secure the investors in this sector.

3.2.7. Regarding the regulation on functions, duties, authorities and structure of the National Commission of Competition 
The initial solution is to enact a decree guiding the structure, functions, duties and authorities of the National Commission of Competition in which separated from the Ministry of Industry and Trade. Thus, the commission will become an independent ministry-level agency or a government agency which will increase the power, independence and efficiency of the Commission.

3.3. Some solutions to improve the efficiency in the application of mergers in Vietnam

3.3.1. Competitive agencies should enact normative legal documents that guide the merger conditions in accordance with Law on Competition in a way of transparency and widespread to the business society
Currently, Vietnamese Competition and Consumer Authority are building internal documents to guide the competitive agencies and enterprises in a more accurate and easy way to understand as follows: (i) Guidance on determining the relevant market and calculating market share in the competition; (ii) Guidelines on the assessment and appraisal of the economic concentration under the provisions of competition law; (iii) Specific guidance on peculiar factors as prescribed in Article 15, paragraph 7 of Decree No 35/2020/ND-CP detailed rules of the Law on Competition 2018. Based on this internal guidance, the competitive agencies should widespread and guide the enterprises so that they can apply the law more accurately and efficiently.

3.3.2. Raising awareness of the enterprises and the investors in mergers 

3.3.3. Human resources merger and cooperate culture

3.3.4. The necessity in coordination between State’s agencies in management the mergers business

3.3.5. Enhancing the effective operation of the Court and capacity for judging of the judges for the resolution of disputes related to mergers

CONCLUSION OF CHAPTER 3
Amendments of law on mergers in Vietnam should be based on the basic innovation idea of the State management on the economy and meet the requirements of Socialist oriented market economy; ensure the possibility, practice; transparency, consistency with other legal documents and requirements of international integration.
The solutions to perfect law on mergers are made from the premise reasoning about mergers, the analysis and review of the problems in the practical implementation of the law on mergers. The particular solutions must include a group of solutions of perfecting the legal regulations and enhancing the effectiveness of implementation of the law on mergers. It is because the level of awareness and legal knowledge will directly affect the effective implementation of the law.

CONCLUSION
Weighing all the aforementioned in this Doctoral Thesis named “Law on mergers in Vietnam”, the writer draws some conclusions as follows:
1. Mergers means the transfer by one or more enterprises of all of its lawful assets, rights, obligations, and interests to another enterprise and at the same time the termination of the existence of the merged enterprises. Therefore, in order to ensure the legitimate rights and interests of the parties to the merger relationship and the legitimate interests of the relevant entities, it is necessary to have a legal framework on business merger.
2. Law on mergers is a division of law on mergers and acquisitions, which is the normative enacted by the Government to govern relations related to mergers including the basic contents such as the conditions, procedure, and legal consequences after mergers.
3. Several weaknesses and loopholes in mergers and the lack of enterprises’ awareness about mergers have affected the law application of competitive agencies and the adhere of enterprises related to mergers.
4. Perfecting the legal framework about mergers in Vietnam must meet the requirements of innovation idea of the State management on the economy, the requirements of Socialist oriented market economy and the practical application and the transparency, consistency with other legal documents and requirements of international integration. The solutions to enhance the efficiency in the implementation of mergers in Vietnam include:
(i) Regarding the improvement the law on mergers as follows: Amend the regulations on the notification threshold economic concentration in the Telecommunications Law; Amend laws and regulations, procedure concerning mergers; Improve legal regulation of transfer of the contract in the merger transaction; Enact regulations define intellectual property and criteria valuation intellectual property, in accordance to the general standards in the process of mergers; Amend the provisions of labour code on employment for workers of the merged companies; Enact a decree about the merger of credit institutions; Issue a Decree defining the functions, duties, authorities and organizational structure of the National Commission of Competition.
(ii) The solutions about the application of law on mergers such as competition agencies should issue specific guidance on conditions merger under the provisions of Competition Law in a way of transparency, common to the business community as soon as possible; Raising awareness of the enterprises and the investor merger; Human resources merger and corporate culture; The necessity to have coordination between the state agencies in the management and control the activities in terms of mergers; Enhancing the effective operation of the Court and capacity for judging of the judges for the resolution of disputes related to mergers.
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