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[bookmark: _Toc526262679]1. The urgency of researching the topic
The participation of the litigant's representative in the civil procedure has an important meaning in order to protect the litigants' legitimate rights and interests, human rights, and civil rights. Therefore, the provisions on the representative of the litigants in the civil procedure law and Vietnam's civil law are increasingly being improved. The Civil Procedure Code 2015 has many new provisions on the representative of the litigants in the civil procedure. However, the provisions on the representative of the litigant in the Civil procedure Code 2015 still have problems, limitations and inadequacies in determining the representative of the involved party, scope of participation in the proceedings, rights and procedural obligations, termination and consequences of termination of the litigant's representative in civil procedure, appointment of the litigant's representative in civil procedure... Besides, the practice of implementing the law on the representatives of the litigants in civil procedure still has cases of errors, problems, different views on applying the law... The legal counsel of the representative of the litigant who is the petitioner to protect the legitimate rights and interests of others is ineffective.
Faced with the above fact, it is necessary to study the topic Representative of the litigants in the law of civil procedure in Vietnam, to meet the theoretical and practical requirements of the doctoral thesis in law.
2. Object and scope of the study
The thesis studies the representative of the litigant in the settlement of civil cases from the perspective of law and practical implementation.
Within the framework of the doctoral thesis, the thesis mainly researches and evaluates the practical legal framework of Vietnam on the representatives of the litigants in civil procedure. Specifically:
Firstly, to study the theoretical issues about the representative of the litigant in the civil procedure, as a basis for the analysis and interpretation of the current legal provisions on the representative of the litigant in the civil procedure and orientations and solutions to complete the law on this issue.
Secondly, studying the actual law and the practice of law implementation to make assessments and comments on the appropriateness and meeting the requirements of the current legal system on the representative of the company litigants in civil procedure.
Third, study orientations and solutions to improve the current Vietnamese law on the representatives of the litigants in civil procedure.
3. Research purpose and tasks
The research purpose of the thesis is to clarify theoretically, the legal status and practical application of the law on the representatives of the litigants in civil procedure on that basis, to propose orientations. solution to complete the provisions of the law in this field.
The thesis has the following research tasks:
Firstly, the concept of an litigant’s representative in civil procedure can be established, and the characteristics of the litigant's representative in civil procedure can be pointed out.
Second, explain the scientific basis of the law building on the representative of the litigants in civil procedure.
Third, explain the legal content of the representative of the involved party in civil procedure.
Fourth, assess the current state of Vietnamese law and the practice of implementing the law on the representatives of the litigants in civil procedure.
Fifth, clearly explain the direction of perfecting the law on the representatives of the litigants in the current Vietnamese civil procedure.
Sixth, propose solutions to improve the law on the representatives of the litigants in the current Vietnamese civil procedure.
4. Research methodology and methodology
On the basis of dialectical and historical materialist methodologies, the thesis combines them with a number of in-depth research methods such as research methods combining theory and practice, analytical and synthesis methods, method of synthesis, method of comparison, method of systematization, method of case analysis.
5. New contributions of research on the topic
The results of the research on the topic: "Representatives of the litigants in the Vietnamese civil procedure law" may bring the following new points:
Firstly, the thesis has clarified a number of important theoretical issues about the representative of the litigant in civil procedure, especially the concept and characteristics of the representative of the litigant in civil procedure, the scientific basis of the construction of the law on the representative of the litigant in civil procedure, the legal content on the representative of the litigant in the civil procedure.
Secondly, the thesis analyzes and comprehensively evaluates the current situation of Vietnam's civil procedure legal provisions on the representatives of the litigants in civil procedure and the actual implementation of the law on the representatives of the litigants civil procedure from July 1, 2016 to present, pointing out the limitations and inadequacies in the provisions of the civil procedure law and the shortcomings and problems in the practical implementation of the law on the representatives of the litigants in civil procedure at courts in Vietnam.
Thirdly, the thesis explains the orientations and solutions to perfect the law on the representatives of the litigants in civil procedure.
6. Theoretical and practical significance of the thesis
Theoretically, the research results of the thesis provide more theoretical basis for the study of legal provisions, practical application and propose solutions to improve the regulations on the representative of the litigants in civil procedure Vietnam.
In terms of practice, the results of the thesis can be used as a document for practical activities of solving civil cases at courts, as well as teaching and researching on the representatives of the litigants in civil procedure. The research results of the thesis are also references in the process of perfecting the law on the representatives of the litigants in civil procedure.
7. Thesis structure
In addition to the introduction, conclusion, list of references and appendices, the content of the thesis is divided into 4 chapters:
Chapter 1: Overview of research on representatives of litigants in civil procedure
Chapter 2: Theoretical issues about the representative of the litigant in civil procedure
Chapter 3: Current status of Vietnamese law on representatives of litigants in civil procedure
Chapter 4: Practical implementation, orientation and solutions to complete the law on the representatives of the litigants in civil procedure of Vietnam.



CHAPTER 1
OVERVIEW OF RESEARCH ON REPRESENTATIVES OF LITIGANTS IN CIVIL PROCEDURE

1.1. Research situation in the country related to the thesis topic
The thesis has studied domestic works on the representatives of the litigants in civil procedure, specifically:
- Doctoral Thesis: The PhD student has researched the doctoral thesis "Assure the right to defense of the litigants in civil procedure" by Dr. Nguyen Cong Binh, Hanoi Law University in 2006; Doctoral thesis "Participants in civil procedure - Some theoretical and practical issues" by Dr. Nguyen Trieu Duong, Hanoi Law University in 2011 and PhD thesis "Representation of litigants in civil procedure" by Dr. Tran Thi Quynh Chau, Academy of Social Sciences, Vietnam Academy of Social Sciences 2020.
- Master's thesis: The PhD student studied the thesis "Representation between husband and wife in accordance with current Vietnamese law" by author Nguyen Thi Hanh - Hanoi National University in 2012; Thesis "Authorized representation in Vietnam's civil procedure" by author Le Hung Nhan - Hanoi National University in 2012; Thesis "Authorized representation of litigants in Vietnam's civil procedure" by author Tran Thi Huong - Hanoi National University in 2014; Thesis "Law representation of litigants in Vietnam's civil procedure" by author Pham Thi Thu Hoai - Hanoi National University in 2016; Thesis "Improving the law on the representative of the litigants in Vietnam today" by author Nguyen Thi Nha - Ho Chi Minh National Academy of Politics and Administration in 2013; Thesis "Representatives in current civil procedure law in Vietnam" by author Tran Vu Toan - Hanoi National University in 2013; Dissertation "Representative of litigants in civil procedure" by author Ngo Thi Loc - Hanoi Law University in 2017.
- Articles and journals directly related to the thesis topic such as: The article "Representative of the litigants in the Civil procedure Code 2015" by Dr. Nguyen Thi Thu Ha - Hanoi Law University published on Journal of State and Law September 2016; The article "Securing the litigants' procedural rights through their representatives" by MSc Nguyen Thi Thuy Hang - Hue University Law School published in the People's Court Journal No. 11/2015; The article "Some issues about the legal representative of the litigant in civil procedure" by MSc. Nguyen Thi Hanh - Judicial Academy published in People's Magazine, period I, February 2011; Article on "Legal consequences of termination of authorized representation in civil procedure" by Dr. Nguyen Minh Hang and Vo Thanh Binh in Law Vocational Magazine No. 5, September 2014; The article "Completing regulations on authorized representation in civil procedure" by Dr. Nguyen Duy Phuong - Hue University, published in the journal Legislative Research No. 9/2015.
1.2. The situation of overseas research on issues related to the thesis topic
PhD student has researched a number of articles related to the following thesis topic:
- Donna J. Martinson; Caterina E. Tempesta, “Young People as Humans in Family Court Processes: A Child Rights Approach to Legal Representation”, 31 Can. J. Fam. L. 151 (2018). Research paper on representing children in several family court cases directly involving children.
- Lisa E. Brodoff, “Introduction: Civil Legal Representation”, 9 Seattle J. Soc. Just. 1 (2010). (i) The study introduces the basic contents related to representation in CIVIL PROCEDURES, about the important role of representation in civil procedure, as a guarantee for the right to access to justice.
- Paula J. Dalley, “A Theory of Agency Law”, 72 U. Pitt. L. Rev. 495 (2011). The research paper talks about agency theory in general, the relationship between agency in contract, agency in business, and representation in civil procedure.
- Representative Responsibility, 6 J. Jurisprudence (T.T.Clark) 281 (1862). The study talks about the responsibility of representation. The article focuses on the issue of who is responsible, the agent or the representative, when the representative commits a violation while performing the representative duty.
- Lawrence B. Solum, Procedural Justice, U San Diego Law & Econ Research Paper No. 04-- 02; U San Diego Public Law Research Paper No. 04-02. The research paper has made in-depth studies on the theories related to representation in civil procedure in particular and proceedings in general.
- Eric A. Posner, “Agency Models in Law and Economics”, University of Chicago Law School, John M. Olin Law and Economics Working Paper No. 92. The study talks about the representation institution in general, specifically about representation in contracts, business, enterprises, labor, etc. In terms of representation in proceedings, the lawyer's status is on behalf of the party or on behalf of the court.
- Hein Kotz, Civil Justice Systems in Europe and the United States, Duke Journal of Comparative & International Law, Vol. 13, No. 3, Summer 2003. The article talks about the German procedural system and compares it with the US, which is related to the issue of representation in civil procedure.
- Ernest Metzger, “An Outline of Roman Civil Procedure”, Roman Legal Tradition, 9 (2013), pp. 1-30. The study provides knowledge and introduction to the Roman procedural background. Including the problem of comparing and contrasting national laws on the representative of the litigants in civil procedure.
- Civil Procedure Code of Ukraine, Word Intellectual Property Organization. This is the document on the civil procedure of Ukraine. Thereby, it is possible to compare and contrast the laws of Vietnam and Ukraine on the representative of the litigants.
1.3. General assessment of the research status of the thesis topic
1.3.1. Evaluation of the results of theoretical research on issues related to the representatives of the litigants in civil procedure
Research works have introduced and analyzed the concepts of the representative of the litigants in civil procedure. However, some concepts have not yet reflected the nature of the litigant’s representative in civil procedure who is the person "on behalf of" and "on behalf of" the involved party to perform the rights and obligations of the involved party. Regarding the classification of representatives, studies have shown that: in civil procedure there are many ways to classify the representatives of the litigants and each classification has its own meanings.
Regarding the scientific and practical basis, the research works have also studied and researched to explain the birth of regulations on the representatives of the litigants in civil procedure. However, in addition to agreeing on the starting point of developing legal regulations on the representatives of the litigants, it is to ensure the right to access justice; ensure the right to self-determination of the litigant; In order to protect the legitimate rights and interests of citizens, there are still inconsistent bases, which need to be evaluated, analyzed thoroughly, and need to be further researched. The legal content of the litigants' representatives in civil procedure has not been studied in depth.
 From the above analysis, it can be seen that continuing research to fully elucidate the theoretical issues of the representatives of the litigants in civil procedure is still essential to unify the way of seeing and guiding. for the completion and proper enforcement of the provisions of the law.
1.3.2. Evaluation of research results on the current state of law, practice of enforcement and directions for improvement of the representative of the litigants in civil procedure
Learning about the current state of law, practice of law enforcement on the representative of the litigant in civil procedure, the authors mostly research on such aspects as: Identification of the representative; Scope of participating in the proceedings; Procedural rights and obligations; Termination of representation and legal consequences. However, the above studies have not analyzed and evaluated the regulations on the representatives of the litigants in civil procedure on the basis of theoretical issues and the system of civil and civil legal documents. 
Regarding the practical implementation of the provisions of the law on the representative of the litigant in civil procedure, the authors have mentioned the errors, problems and inadequacies about the representative of the involved party in the civil procedure. However, it is necessary to comprehensively evaluate the practice of law implementation in this regard on the basis of court judgments, decisions and statistics.
In terms of orientations and solutions for completing the studies, a number of directions and recommendations have been proposed to improve the law on the representatives of the litigants in civil procedure. However, these recommendations have not really come from the theoretical bases, the theoretical issues and comprehensive assessment of the legal situation and the practice of law implementation on the representatives of the litigants in civil procedure.
[bookmark: _Toc516827746]1.4. Research direction of the thesis
1.4.1. Theoretical issues about the representative of the litigant in civil procedure in Vietnam
Research question 1: Concept, characteristics of the representative of the litigants in civil procedure? The relationship between the litigant - his representative - the Court in civil procedure.
Research hypothesis 1: The concept and characteristics of the litigant's representative in civil procedure have been raised in a number of related research works but are still not really complete and comprehensive. There are a number of different approaches to research.
[bookmark: _Toc516827747]Research result 1: PhD student will better explain the concept and characteristics of the representative of the litigant in civil procedure. Explain the scientific basis of the relationship between the litigants - their representatives - the court in civil procedure.
Research question 2: What is the scientific basis for the development of regulations on the representatives of litigants in civil procedure?
Research hypothesis 2: The scientific basis of building regulations on the representatives of litigants in civil procedure has been raised in a number of related research works. However, the scientific basis for the formulation of regulations on the representatives of the litigants in civil procedure has not been specifically explained on the basis of internationally recognized theories.
Research results 2: PhD student will interpret to clarify the scientific basis of the regulation of legal representatives in civil procedure based on internationally recognized theories such as: guarantee of access to justice, the doctrine of free will, the doctrine of social justice, and the doctrine of the state and the law.
Research question 3: What is the legal content of the representative of the litigant in civil procedure.
Research hypothesis 3: On the basis of the study of foreign laws and Vietnam's civil procedure law on the representatives of the litigants, the thesis will show the legal contents about the representatives of the litigants in the law civil procedure.
Research results 3: The thesis will show the legal contents about the representative of the involved party in civil procedure such as: Determining the representative of the litigant in civil procedure, grounds for arising, crime vi to participate in the proceedings, procedural rights and obligations of the representatives of the litigant in civil procedure, termination of representation and consequences of termination of representation in civil procedure.
1.4.2. Issues of the current legal status, practical implementation of the representative of the litigants in Vietnam’s civil procedure
[bookmark: _Toc516827750]Research question 4: The legal status of the legal representative of the litigant in civil procedure in Vietnam and practical implementation, including the contents of determining the legal representative of the litigant in civil procedure, scope of participation in the proceedings, procedural rights and obligations, termination and consequences of termination of the litigant' legal representatives in civil procedure?
Research hypothesis 4: The thesis will comprehensively evaluate the provisions of the Civil Procedure Code in 2015, the Civil Code of 2015, the Law on Marriage and Family, the Law on Enterprises in 2020, the Law on Land 2013 and other legal documents. relevant and practical implementation of the legal representative of the involved party in civil procedure.
Research results 4: The thesis will point out the new points and shortcomings of the current law on the representatives of the litigants in civil procedure, especially the identification of the representative minors, representing households and clans for land-related disputes, representing people who have lost their civil rights, who have difficulties in cognition and behavior control; determine the scope of participation in the proceedings of the legal representative for the part of property in the divorce case and disputes over property related to other personal identities attached to the property; point out the limitations and inadequacies of the law on the rights and obligations of the legal representative in civil procedure, especially the right to conciliation in divorce cases; point out the limitations and inadequacies of the law on termination of representation and legal consequences for the legal representative in civil procedure.
Research question 5: The legal status of the authorized representative of the litigant in Vietnam's civil procedure and practical implementation, including the contents of determining the authorized representative of the litigant in civil procedure, scope of participation in proceedings, procedural rights and obligations, termination and consequences of termination of authorized representatives of involved parties in civil procedure?
Research hypothesis 5: The thesis will comprehensively evaluate the provisions of the Civil Procedure Code in 2015, the Civil Code of 2015, the Law on Marriage and Family, the Law on Enterprises in 2020, the Law on Land 2013 and other legal documents. relevant and practical implementation of authorized representatives of involved parties in civil procedure.
Research results 5: The thesis will point out new points and shortcomings of the current law on authorized representatives in civil procedure, especially forms of authorization such as documents authorization, regular authorization and authorization on a case-by-case basis in the enterprise; point out the limitations and inadequacies of the law on legal representatives in civil procedure, especially determining the scope of the authorized representative's participation in the proceedings for related cases. to moral rights such as marriage and family cases, for the property part in divorce cases and other personal identity-related property disputes, property claims, missing or dead declarations, declaring a person as having lost or restricted civil act capacity; declaring a person as having cognitive and behavioral difficulties; point out the limitations and inadequacies of the law on the rights and obligations of the authorized representatives in civil procedure and on the relationship between the exercise of procedural rights and obligations of the litigants and the parties concerned. authorized representative in the civil procedure; point out the shortcomings of the law on termination of representation and legal consequences for authorized representatives in civil procedure.
1.4.3. Issues of orientation and solutions to improve the law on the representatives of the litigants in Vietnam’s civil procedure 
Research question 6: Orientation to improve the law on the representative of the litigant in Vietnam’s civil procedure?
[bookmark: _Toc29630791][bookmark: _Toc29634417][bookmark: _Toc52729232]Research hypothesis 6: On the basis of absorbing research results of published works, studying the content of chapters 1, 2, 3 and section 4.1, Chapter 4, the thesis will discuss the direction of perfecting the law. Law on representatives of litigants in Vietnam’s civil procedure.
Research results 6: Orientation to improve the law on the representative of the litigant in Vietnam’s civil procedure must solve problems such as: The law on the representative of the litigant in civil procedure must be ensure the synchronism, consistency and feasibility between the provisions of the civil procedure law and the substantive laws such as the Civil Code 2015, the Law on Marriage and Family, the Law on Enterprises; The law on the representatives of the litigant in civil procedure must ensure the best protection of the litigants' legitimate rights and interests; The law on the representatives of the litigant in civil procedure must deal with the relationship between the litigant - their representatives - the Court during the civil procedure; The law on the representatives of the litigants in the civil procedure must overcome the limitations and inadequacies of the civil procedure law and the difficulties and obstacles in the process of implementing the law on the representatives of the litigants in civil procedure.
Research question 7: Solution to improve the law on the representative of the litigant in civil procedure in Vietnam?
Research hypothesis 7: The thesis studies the improvement of the law on the representative of the involved party in civil procedure on the basis of studying theoretical issues about the representative of the litigant in civil procedure, assess the legal status and practice of implementing the law on the representatives of the litigants in civil procedure.
Research results 7: Solutions to improve the law on the representatives of the litigants in Vietnam's civil procedure focus on issues such as: Completing the law on identifying the representatives of the litigants in the civil procedure, scope of participation in proceedings, procedural rights and obligations of litigants' representatives in civil procedure, forms of authorization and cases in which the litigant are not allowed to act as representatives of involved parties in civil procedure.



CHAPTER 2
THEORETICAL ISSUES ABOUT
REPRESENTATIVE OF THE LITIGANT IN CIVIL PROCEDURE
2.1. Concept and characteristics of the representative of the litigant in civil procedure
2.1.1. The concept of an litigant’s representative in civil procedure
Through the interpretation and analysis of the concepts of civil procedure, litigants in civil procedure, and representatives, the thesis has given the general concept of the litigants' representatives in civil procedure as follows:
- Representative of the involved party in civil procedure means a person participating in the proceedings on behalf of the involved party and acting on behalf of the involved party to exercise their procedural rights and obligations in order to protect the legitimate rights and interests of the involved party. before the court. The representative of the involved party in civil procedure includes the legal representative and the authorized representative.
- The legal representative of the involved party in civil procedure means a person participating in the proceedings on the basis of the provisions of law, acting on behalf of the involved party and performing procedural rights and obligations on behalf of the involved party to protect protect the legitimate rights and interests of the litigant before the court.
- The authorized representative of the involved party in civil procedure means a person participating in the proceedings on the basis of the will of the involved party or his/her legal representative, acting on behalf of the involved party or acting on behalf of the involved party. exercise their procedural rights and obligations to protect the legitimate rights and interests of the litigant before the court.
2.1.2. Characteristics of litigants' representatives in civil procedure
The representative of the involved party is an individual or legal entity capable of participating in the proceedings to protect the legitimate rights and interests of the involved party.
- The representative of the involved party participates in the procedural relationship on the basis of the agency relationship.
- The representative performs the rights and obligations on behalf of the involved party and depends on the nature of the agency relationship.
- The litigant' representatives are participants in the proceedings for the interests of the litigant, so they do not have opposing rights, interests and obligations to the litigant and their participation in the proceedings does not affect the impartiality and objectivity of those conducting the proceedings.
- The representative of the involved party in the civil procedure includes the legal representative and the authorized representative.
By analyzing the characteristics of the representative of the litigant in the civil procedure, it is possible to give a more specific concept of the representative of the litigant in the civil procedure as follows:
- The representative of the litigant in civil procedure is an individual or legal entity capable of participating in the proceedings to protect the lawful rights and interests of the litigant before the court on the basis of a representative relationship, on behalf of the litigant and depending on the nature of the representation relationship, on behalf of the litigant to perform the procedural rights and obligations of the litigant. The representative of the litigant in civil procedure includes the legal representative and the authorized representative.
- The legal representative of the litigant in civil law is an individual or juridical person capable of participating in the proceedings to protect the litigants' legitimate rights and interests before the court in accordance with law, on behalf of the litigants. and on behalf of the litigant to perform the procedural rights and obligations of the litigant.
- The authorized representative of the litigant in the civil law is an individual or legal entity capable of participating in the proceedings to protect the legitimate rights and interests of the involved party before the court on the basis of the will of the involved party or the to represent at law the litigant, on behalf of the litigant and on behalf of the litigant to perform the rights and procedural obligations of the litigant within the scope of authorization.
2.2. The scientific basis of the construction of the law on the representative of the litigants in civil procedure
2.2.1. The doctrine of ensuring access to justice
According to the new approach, the right to access justice is the right to access judicial institutions so that citizens can protect their rights. Ensuring the right to access to justice is necessary for every citizen, is one of the criteria and especially important tasks under the responsibility first of all of the state and more broadly of the whole society. However, not everyone can afford to exercise their rights and protect their legal rights by themselves: Weak people such as: Those who are limited or incapable, aware to participate in the proceedings normally; The disadvantaged party may also be a person who has full civil act capacity but is in an unequal position in terms of information, or is socio-economically dependent on the other party... Therefore, the representation mechanism The main aspect is to ensure equal access to and exercise of the litigants' procedural rights and obligations.
2.2.2. The doctrine of free will
The doctrine of free will is the basis under which the law recognizes and ensures the exercise of the rights of the litigant to authorize others to participate in the proceedings to protect their legitimate rights and interests. The doctrine of free will suggests that the litigant who wants to participate in the proceedings himself or to authorize another person must have the cognitive capacity to be able to decide the matter independently. This is the basis of the fact that the law must set conditions on the ability of the litigant to participate in the proceedings by himself or through another person.
Regulations on authorized representatives must be based on respecting the will of the litigant in choosing to directly participate or ask someone to act on their behalf to participate in the proceedings and they can choose the right person by themselves. replace yourself. Therefore, when formulating regulations on authorized representation in civil procedure, legislators must respect the will of involved parties in formulating regulations on authorized representatives of involved parties.
2.2.3. The doctrine of equality in society
Ensuring equal human rights is one of the important tasks of the state in a civilized society. On the basis of the theory of equality in society, the civil procedure law also recognizes the principle of equality of rights and obligations in civil procedure. Equality in civil procedure is not only reflected in the fact that the law recognizes the rights and obligations of the litigants in civil procedure but also ensures that the litigants have the opportunity to exercise their rights and obligations. equal procedural obligations in practice. Therefore, for the litigants who are unable to perform the civil procedure rights and obligations themselves before the courts or legal entities, the law needs to provide for the legal representative in the civil procedure. In addition, some subjects have the capacity to act civil procedure, but for different reasons, they wish to ask others with better ability to protect their legitimate rights and interests. Therefore, the law also needs to have a mechanism to stipulate an authorized representative for the involved party in this case.
2.2.4. The doctrine of the state and the law
The theory of state and law shows the role of the state in regulating and managing society, whereby, by law, the state recognizes and guarantees the legitimate rights and interests of each individual. on the basis of a harmonious balance between private interests of individuals with the order, the common interests of the community and the interests of other related subjects.
The "intervention" of the state in the regulation of the representative in the civil procedure is reflected in the fact that, for the legal representative, the state stipulates the identification of the legal representative, the cases restricting the participation in proceedings as a legal representative, the scope of participation in the proceedings, the procedural rights and obligations of the legal representative, and termination of the representative's participation in the proceedings legal. For the formulation of the law on authorized representatives of the litigants in civil procedure, besides based on the doctrine of free will, the doctrine of the state and the law will govern the provisions of law determine the legitimacy of the form of authorization, the scope of authorization, as well as the limited cases of not participating in the proceedings as an authorized representative, terminating the representative's participation in the proceedings by authorization.
2.3. Contents of the law on the representative of the litigant in civil procedure
2.3.1. Conditions for becoming the representative of the litigant in civil procedure
Through the study of the laws of some countries, it is shown that the general condition for a subject to become the representative of the litigants in the civil procedure is to have the legal capacity of civil law and civil law. In addition, the laws of each country may prescribe other specific conditions for the representative of the litigant. Therefore, to determine whether the subject is eligible to become a representative or not must be based on the laws of each country.
2.3.2. Basis for establishing representative relationship in civil procedure
Depending on the type of representation, the basis for the arising of the representative of the involved party in civil procedure is also different. For the case of legal representation, the at-law representative of the involved party is an individual foreseen by the law on the basis of marriage, blood and rearing relationships. For juridical persons, the determination of the legal representative of the juridical person is based on the charter of the juridical person or a decision of a competent state agency. In the case of protecting state interests and public interests, the law needs to determine in advance which agencies and organizations have the right to initiate lawsuits and participate in legal proceedings to protect state interests, public interests and conditions for participating in the proceedings.
For individuals with full capacity for civil procedure acts, on the basis of the will of the litigant, the litigant may authorize other persons to participate in the proceedings. Depending on the law of each country, different forms of authorization are prescribed, but the most common form of authorization is in writing.
2.3.3. Scope of participation in civil proceedings of the representative of the litigants
The scope of participation in the civil procedure of the representative of the litigants is limited to the types of civil cases in which the representative of the litigants may participate in the civil procedure process. Therefore, the scope of participation in the civil procedure of the litigant’s representative depends on the agency relationship.
- For the legal representative of the litigant being an individual, he/she is entitled to participate in civil procedure for all civil cases.
- For the legal representative of the litigant being a juridical person to participate in civil procedure for all civil cases in which the juridical person is the involved party.
- For an authorized representative, it is established and implemented on the basis of the will of the litigant, but the scope of authorization is determined by law in advance on the basis of the nature of the contested legal relationship. challenge. Therefore, in disputes over moral rights that are not attached to property, the litigant may not authorize others to participate in the proceedings, except in cases prescribed by law.
2.3.4. Procedural rights and obligations of litigants' representatives in civil procedures
The rights and obligations of the litigant in civil procedure depend on the basis for establishing the representative as prescribed by law or by authorization and which party's representative in the civil procedure.
The legal representatives of the litigant in civil procedure are entitled to exercise all procedural rights and obligations of the litigant, except for the right to conciliation in divorce cases.
With respect to authorized representatives, the representatives participate in the proceedings on the basis of the will of the litigant, so they have the rights and obligations of the litigant within the scope of authorization. The procedural rights and obligations performed by the authorized representative beyond the scope of authorization have no legal validity in order to ensure the free will of the litigant and the exercise of civil procedure rights and obligations. of the representative does not infringe upon the interests of the represented party. In order to better ensure the legitimate rights and interests of the litigant, the civil procedure legislation in some countries also stipulates that in the case of recognition, renunciation or change of the litigants' procedural claims... consent of the authorized party.
2.3.5. Termination of representation and consequences of termination of representation of involved parties in civil proceedings
Depending on the representative relationship, the participation in the civil procedure of the litigant’s representative may be terminated in different cases.
For the legal representative, the agency relationship terminates based on the grounds foreseen by the law. Those are cases where the law stipulates that the representation will terminate, regardless of the will of the parties involved in the relationship, specifically: (i) The death of the litigant or his/her representative as an individual; the litigant, their representatives being juridical persons cease to exist; (ii) The litigant’s representative is no longer qualified to represent as incompetent for civil proceedings, when the case is settled.
The authorized representative of the involved party shall terminate in the following cases: (i) As agreed; (ii) The authorization period has expired; (iii) The authorized work has been completed; (iv) The litigant or their representatives unilaterally terminate the authorization; (v) Termination of representation due to a legal event.


CHAPTER 3
CURRENT STATUS OF VIETNAMESE LAW ON REPRESENTATIVES OF LITIGANTS IN CIVIL PROCEDURE

3.1. Identification of the litigant's representative in civil procedure
3.1.1. Identification of the legal representative of the involved party in civil procedure
According to the provisions of Clause 2, Article 85 of the Civil Procedure Code 2015, the legal representative of the litigant in the civil procedure includes:
(i) The legal representative according to the provisions of the Civil Code is the legal representative in the civil procedure, except for cases where the right to representation is restricted as prescribed by law.
(ii) Agencies, organizations and individuals that initiate lawsuits to protect the legitimate rights and interests of other persons are also the legal representatives in the protected persons' civil procedure.
(iii) The representative organization of the labor collective is the legal representative for the collective of employees initiating a labor case or participating in court proceedings when the legitimate rights and interests of the employee collective are infringed motion.
Through studying the cases of identifying the representative of the involved party in the civil procedure, the researcher found that the provisions on the legal representative of the litigant have some limitations and problems as follows:
- In case a parent's representative for a minor child, the legal representative who is the guardian for a person suffering from mental illness, still has problems, there is inconsistency between the civil procedure legal with the civil legal and the law of marriage and family.
- In case the legal representative is a person appointed by the court: Due to the inconsistency of the provisions of the 2015 Civil Code and the 2015 Civil Procedure Code, it leads to different interpretations of this issue.
- In case the legal representative of a legal entity, the researcher finds that there are some problems as follows: (i) For the case of a legal person with many legal representatives, the charter of the legal person usually only stipulates on the responsibilities of each legal representative in production, business, civil and commercial relations without specifying which legal representative of the legal entity is the legal representative of the legal entity. legal entity in civil procedure. That will make it difficult to identify the legal representative in the proceedings. (ii) The identification of legal representatives of some organizations without legal status also encounters problems and inadequacies for private enterprises, households and cooperative groups.
- For the case where the representative in civil procedure is the petitioner to protect the legitimate rights and interests of others; The provisions of Clause 2, Article 51 of the Law on Marriage and Family 2014 on the right of parents to initiate divorce lawsuits for children suffering from mental illness or other diseases but unable to perceive and control their actions, and at the same time are victims. of domestic violence are not really consistent with the provisions of the Civil Code in 2015 on declaring a person to be a loss of civil rights.
- For the case that the representative in civil procedure is a collective representative organization of labor: it is formal, there are no practical measures to help and protect workers, and the role of representative has not been performed well. represent and protect the legitimate and legitimate rights and interests of trade union members and employees because they are still highly dependent on the employer...
3.1.2. Identification of authorized representatives of involved parties in civil procedure
Through studying the provisions of the Vietnamese civil procedure law on authorized representatives of the litigant, the PhD student found that:
 (i) The civil procedure law has not specified the conditions for the civil procedure capacity of the authorized representative, but almost identical with the civil procedure capacity, taking the condition to participate in civil legal relations as a condition for participating in the civil legal relationship is not reasonable.
(ii) For the authorized representative of the litigant being a juridical person: The Civil Procedure Code and the Civil Code 2015 do not specify any cases where a juridical person has civil legal capacity suitable for becoming a legal person. representative of the litigant. The Civil Procedure Code and the Civil Code do not specify in which cases a juridical person is considered to have the legal capacity of civil procedure suitable for acting as the representative of the litigants.
(iii) The authorized representative of employees is the representative organization of the labor collective in accordance with the law: Currently, the Labor Code of 2019 and the document guiding the implementation of the Labor Code of 2019 have no specific regulations, conditions and procedures for the establishment of an organization of employees at an enterprise.
(iv) The form of authorization to participate in civil procedure of the litigant and their representatives has not been specified, but only generally stated as a written authorization.
3.1.3. Cases of not being allowed to act as the representative of the involved party
Article 87 of the Civil Procedure Code 2015 provides for cases in which the parties are not allowed to act as representatives of the litigant in the civil procedure. Basically, this provision is consistent with the provisions of Clause 3, Article 141 of the Civil Code 2015, ensuring that the purpose of participating in the proceedings of the litigant' representatives is for the interests of the litigant. However, PhD student believe that this provision has omitted a number of cases where their participation in the proceedings does not guarantee the objectivity of the settlement of the civil case and the interests of the litigant.
3.2. Scope of participating in the proceedings of the litigant’s representative and consequences when exceeding the scope of representation
3.2.1. Scope of participation in the proceedings of the legal representative of the litigant
In the case where the legal representative for an individual is a state management agency in charge of the family, a state management agency in charge of children or the Vietnam Women's Union, the scope of participation in the proceedings shall be governed by the law regulated by the Law on Marriage and Family.
The representative organization of the labor collective is the legal representative for the collective of employees to initiate a labor lawsuit as prescribed by the labor law.
3.2.2. Scope of participating in the proceedings of the authorized representative of the litigant
According to Clause 4, Article 85 of the Civil Procedure Code of  2015, the litigant  have the right to authorize others to participate in the proceedings, except for divorce. However, what is a "divorce" is a matter of different interpretations, for example, the issue of authorization to resolve property disputes in a divorce case, authorization when resolving disputes over changes. child rearing...
3.2.3. Legal consequences of going beyond the scope of representation
The 2015 Civil Procedure Code does not have provisions on legal consequences when the scope of representation is exceeded, so the determination of legal consequences when exceeding the scope of representation is carried out according to the principles specified in Articles 142 and 143 Civil Code 2015. Civil procedure activities performed by the representative beyond the scope of representation do not give rise to rights and obligations of the representative towards the court. Pursuant to Articles 310 and 345 of the 2015 Civil Procedure Code, judgments and decisions related to the performance of the authorized representative beyond the scope of representation may be annulled by the superior court according to appellate or supervisory procedures. magistrate for retrial.
3.3. Procedural rights and obligations of litigants' representatives
3.3.1. Procedural rights and obligations of the legal representative of the involved party
The 2015 Civil Procedure Code does not specifically provide for the procedural rights and obligations of the litigant' representatives, whose procedural rights and obligations are determined through the procedural rights and obligations of the litigant of whom they represent. face. Whether the litigant's legal representative has all the procedural rights and obligations of the litigant is a matter not specified. Therefore, when studying the provisions on the civil procedure rights and obligations of the legal representatives of the litigant in accordance with the provisions of the 2015 civil procedure, it is necessary to consider in each specific case and in relationship with other provisions of the civil procedure. Accordingly, the at-law representative of an involved party is an individual, in principle he or she has all the procedural rights and obligations of the involved party he or she represents, except for the right to conciliate in the divorce case with the deceased behavioral capacity.
For the exercise of rights and obligations of the representative of the minor when the minor causes damage, if the court only summons the representative of the involved party but does not summon the damage-causing person to participate in the prosecution, litigation will lead to inaccurate and objective settlement of the case.
For the case where the at-law representative of the involved party is a legal person, the fact that the legal representative has the right to reach an agreement with the other party's involved parties on the settlement of the entire civil case must be based on the decision of a competent state agency or a charter of a legal person.
3.3.2. Procedural rights and obligations of the authorized representative of the involved party
The authorized representative has the rights and obligations of the litigant depending on the content and duration of the authorization. However, the research shows that there are some problems as follows: (i) Regarding the right to sue of authorized representatives. (ii) Regarding the authorization term: in case the authorization document does not specify the authorization term, the determination of the starting time of the authorization in the proceedings is a matter of different opinions. (iii) The Civil Procedure Code 2015 does not clearly stipulate that in the course of settling civil cases, when the litigant have authorized other persons to participate in the proceedings, the procedure-conducting agencies shall have the right to summon the litigant when necessary to participate in the proceedings. clarify the problem of the case or not, leading to difficulties for the court in verifying and collecting evidence.
3.4. Termination of representation and consequences of termination of representation in civil proceedings
3.4.1. Termination of legal representation and consequences of termination of legal representation in civil proceedings
Article 89 of the 2015 Civil Procedure Code stipulates that the legal representative in the civil procedure shall terminate the representation in accordance with the provisions of the Civil Code. Therefore, the grounds for termination of legal representation in the civil procedure refer to the provisions of Clause 4, Article 140 of the Civil Code 2015. However, according to the researcher, apart from the above cases, the legal representation also terminates in the case of civil law. In case the representative falls into the following cases, he is not eligible to act as a representative. Article 90 of the 2015 Civil Procedure Code stipulates that in case of termination of legal representation and the representative becomes an adult or has recovered his/her civil rights, he/she may participate in the civil procedure by himself or authorize another person to participate in the civil procedure according to the procedures. prescribed by the Civil Procedure Code.
3.4.2. Termination of authorized representation and consequences of termination of authorized representation in civil proceedings
Article 89 of the 2015 Civil Procedure Code stipulates that the authorized representative in the civil procedure shall terminate the representation in accordance with the provisions of the civil procedure. Therefore, the grounds for termination of authorized representation in the civil procedure refer to the provisions of Clause 3, Article 140 of the Civil Code 2015. It can be seen that basically the provisions on termination of representation of the 2015 Civil Procedure Code have been completed. than the provisions on termination of representation in the 2005 Civil Code, however, there are still many limitations that are referred to the 2015 Civil Code, and at the same time, there is no regulation on the responsibility of the representative for the representative. the litigant are obliged to notify the termination of representation on behalf of the Court, the principal and the third party.



CHAPTER 4
PRACTICAL IMPLEMENTATION, ORIENTATION 
AND SOLUTIONS TO COMPLETE THE LAW ON THE REPRESENTATIVE OF THE LITIGANT IN CIVIL PROCEDURE OF VIETNAM

4.1. Practical implementation of the law on the litigant’s representative in civil procedure
Through studying the practical implementation of the law on the itigant’s representative in civil procedure in the Vietnam’s courts from July 1, 2016, until now, the researcher found that the courts have basically implemented the law well about the representative of the litigant in the civil procedure, contributing to the protection of legitimate rights and interests. However, the practical implementation of the law on representatives of involved parties in civil procedure still has the following limitations and problems:
4.1.1. The practice of identifying the litigant’s representative in civil procedure
In some cases, in some cases, the court did not correctly identify the representative of the litigants in the civil procedure.
- On the issue of identifying the representative of the parent for the minor child, there are different views: (i) The first point of view is that: If the involved party is a minor, it is necessary to have both father, mother as representative. (ii) The second point of view is that: Only father or mother is the representative. PhD student believes that, from the perspective of substantive law, the identification of both parents as representatives of the minor will be favorable for the court because it is related to the responsibility of both parents towards the child. juvenile, the judgment shall be the duty of both parents to the minor child. However, the inclusion of both parents as the legal representatives for the minor children will be complicated in terms of proceedings and the inclusion of only the parents of the minors to participate in the proceedings does not affect the identification of the minor children. determining the liability of parents to compensate for damage to their minor children. Therefore, PhD student believes that just one person is enough to represent the litigants to participate in the proceedings. In case, if the rights and interests of the father and mother are not in conflict, the father and mother may agree on one person to act as the representative of the involved party. In case, the rights and interests of the father and mother are in opposition to each other, the determination of who is the representative of the child also encounters problems. There is an opinion that whoever is directly taking care of and nurturing the minor will be the representative of the involved party. Another opinion is that whoever has rights and interests that are not in conflict with the minor will be the minor's legal representative.
- In some cases, the court made mistakes when determining the procedural status of the litigant and the plaintiff's representative.
- Some cases where the court determines the status of legal representative of a person with mental illness in contravention of regulations:
- Some court judgments identify the litigant as a juridical person but do not determine the status of a representative of the juridical person:
- In some cases, the court did not properly determine the status of an organization without legal entity status, so it misidentified the representative status. In some cases, the court wrongly determined the status of the business household as a litigant in a civil case, leading to the wrong identification of the legal representative status.
- In some cases, the court has incorrectly determined the procedural status of a private enterprise, leading to the wrong determination of the legal representative status. 
4.1.2. Practice of participating in the proceedings of the litigant’s representatives who is the petitioner to protect the legitimate rights and interests of others
According to the provisions of Article 187 of the 2015 Civil Procedure Code, the state management agency in charge of the family, the state management agency in charge of children, the Vietnam Women's Union, within the ambit of their tasks and powers, has the right to initiate lawsuits about marriage and family in accordance with the provisions of the Law on Marriage and Family. However, at present, there is no specific guidance on "the state management agency in charge of the family, the state management agency in charge of children" which is the agency or the women's association at which level has the right to initiate a lawsuit, claim requirements on marriage and family should have specific guidance. In addition, the implementation of the provisions of the Law on Marriage and Family on the authority to request the court to handle marriage and family cases of agencies and organizations is still difficult due to changes in competence (the People's Procuracy no longer has jurisdiction) to practice prosecution in resolving marriage and family matters), due to dissolution (Committee on Population, Family and Children) or for many objective and subjective reasons that other agencies and organizations do not perform. effectiveness of its authority. The Women's Union rarely exercises the right to sue to request annulment of illegal marriages and alimony.
- The representative organization of the labor collective has the right to initiate a labor lawsuit in case it is not effective to protect the legitimate rights and interests of the workers' collective.
- The right to sue of trade unions, although specifically stipulated in the Law on Social Insurance, the Law on Trade Unions and the Civil Procedure Code of 2015, but in practice, there are still many different views on the lawsuits filed by trade unions for social insurance debt.
4.1.3. Practical implementation of the law on the scope of participation in the proceedings of the litigant’s representatives
- Authorization to settle property relations in divorce cases also has different views.
- In some cases, the court accepts that the litigant authorize more than one person to participate in the proceedings but does not clearly define the scope of rights and obligations of the authorized representatives. In some cases, the court determined that the defendant's former legal representative to participate in the proceedings was unnecessary, making the case more complicated.
4.1.4. Exercising procedural rights and obligations of the litigant’s legal representatives
- Regarding the litigants' participation in the proceedings when there is a representative to participate in the proceedings. In fact, when notifying and summoning participants in court proceedings, there are different ways of doing this between courts. Having the court summon and notify both the litigant' representatives and the litigant. Yes The court shall only notify or summon the litigant, then the litigant shall notify their representatives. This settlement leads to the litigant taking more time to notify their representatives and losing the purpose and meaning of the authorized representative's participation in the proceedings. In principle, if the involved party has authorized another person to participate in the procedure, the court will only serve the party's representative, but not the involved party.
- In some cases, despite being authorized, the authorized representative is absent when summoned by the court to participate in the proceedings, affecting the lawful rights and interests of the litigant.
- In case the court accepts the petition of an authorized representative of an individual According to Point a, Clause 2, Article 189 of the Civil Procedure Code 2015, the People's Court's acceptance of the lawsuit according to the lawsuit petition shall be carried out by the authorized representative of the individual. personal signature is not in accordance with regulations. However, through the actual settlement of civil cases, it has been shown that the provisions at point a, clause 2, Article 189 of the Civil Procedure Code in 2015 are relatively rigid, limiting the right to self-determination of the litigant.
4.1.5. Practical implementation of the law on the form of authorization
Clause 2, Article 86 of the 2015 Civil Procedure Code stipulates the form of authorization in the Civil Code which is made in writing. In fact, there are courts that have accepted the form of authorization not in accordance with the law. In some cases, the court still accepts the authorization in the form of signatures of the parties.
It can be seen that the limitations and obstacles in the practical implementation of the law on the representative of the litigant stem from two main reasons: (1) Because the provisions of the Civil Procedure Law on the representative of the litigant are still inadequate. some points are unclear, unreasonable and inconsistent with the content law. (2) Due to the incorrect perception of some court officials and the People's Committee of the litigant’s representative, it leads to incorrect understanding and application. The causes of the limitations and obstacles in the practice of implementing the law on the representatives of the litigants pose requirements that need to be overcome in order to perfect and ensure the implementation of the law in the civil procedure in Vietnam on the representatives of the parties litigant.
4.2. Orientation of perfecting the law on the litigant’s representative in Vietnam’s civil procedure
- First, perfecting the law on the representative of the involved party in the civil procedure to ensure the right to protect the legitimate rights and interests of the involved party in the civil procedure in particular and to protect human rights and citizens' rights in general.
- Second, perfecting the law on the representatives of the litigant in the civil procedure must ensure the equal rights of the litigant and respect the procedural rights of the litigants.
- Thirdly, perfecting the law on the representative of the litigants in civil  procedure in order to carry out the litigation in court.
- Fourth, perfecting the law on the representative of the litigant in the civil procedure must ensure the compatibility between the civil procedure and the substantive law.
- Fifth, perfecting the law on the representative of the litigants in civil procedure must overcome the shortcomings of the current law and the limitations and obstacles of the practical implementation of the law on the representative of the litigants.
4.3. Solution to improve the law on the representative of the litigant in Vietnam’s civil procedure
4.3.1. Completing the law on identification of litigant’s representatives in civil procedure
- Firstly, on the conditions to become the representative of the involved party in the civil procedure:
On the basis of clarifying the theoretical issues about the representative of the litigant in the civil procedure, assessing the legal status and practical implementation of the law on the representative of the involved party in the civil procedure in Vietnam today, the researcher that it is necessary to have specific regulations on the conditions for becoming the litigant’s representative in the civil procedure.
Research shows that, unlike civil legal relations, the legal process is a complicated process, so if a person wants to participate in the proceedings to protect the legitimate rights and interests of others, the The litigant’s representative must have sufficient civil liability, knowledge and ability to protect the litigants' legitimate rights and interests. Therefore, it is necessary to add provisions on general conditions for individuals who are representatives of the litigant as follows:
“Individuals who are representatives of involved parties in civil procedure must be at least 18 years old, not declared dead by a court, have limited civil rights, have difficulties in perception and behavior control, and have the ability to protect rights and legitimate interests for the litigant, to participate in the proceedings for the interests of the litigant and not in the cases where there is no restriction on acting as the representative of the litigant”.
As analyzed in Chapter 2, the legal person can also be the authorized representative of the involved party. In order to best protect the litigants' legitimate rights and interests, the laws of some countries have provisions on the capacity to participate in the proceedings of the litigants' representatives who are legal entities. The performance of the representative function of the legal entity in this case must still be done through the legal representative of the legal entity. However, in order to ensure the protection of the litigants' legitimate rights and interests, the authorized legal entity must have the capacity to participate in the proceedings. The legal capacity to participate in the proceedings of a legal person is reflected in the fact that the legal capacity of such legal person must have the function of providing legal services to participate in the proceedings. Normally, legal entities are authorized representatives for litigants, which are law firms. Depending on the procedural model and the laws of different countries, there are different types of law firms, but only law firms with litigation function can represent the litigants in the civil procedure. Therefore, the Vietnamese Civil Procedure Law needs to stipulate: “Only a legal person with the function of providing legal services to participate in legal proceedings at court can become the authorized litigant’s representative in civil procedure".
For legal entities that initiate lawsuits to protect the interests of the litigants in special cases such as the state management agency in charge of the family, the state management agency in charge of children, the Vietnam Women's Union initiate To sue marriage and family cases in accordance with the Law on Marriage and Family, the representative organization of the labor collective has the right to initiate a labor lawsuit in case it is necessary to protect the lawful rights and interests of the labor collective. The body of employees and social organizations participating in the protection of consumers' interests under Clauses 2 and 3, Article 85 of the 2015 Civil Procedure Code is the legal representative. Agencies and organizations, within the ambit of their tasks and powers, have the right to institute civil lawsuits to request the Court to protect public interests and the interests of the State in the fields they are in charge of or as prescribed. of the law is the plaintiff in the civil procedure.
- Second, about the legal representative of the minor:
As analyzed in Chapter 3 and Section 4.1 of Chapter 4, the absence of specific provisions for the case where the litigant is a minor, it is necessary to have both parents as representatives to participate in the proceedings or not has led to problems and inadequacies in practice. In the view of the researcher, if the interests of the litigant and both parents are not in conflict, then only one parent is required to be the representative. In this case, the father and mother must agree to appoint one person to represent the involved party. The consent of the involved parents must be made in writing and kept in the case file. In cases where the rights and interests of the parents are in conflict, the determination of who is the representative for the minor shall be decided by the court on the basis of best ensuring the lawful rights and interests of the minor. 
Regarding the legal status of the representative of a person under 15 years of age who causes non-contractual damage, as analyzed above, in Resolution No. 03/2006/NQ-HĐTP of the Council on July 8, 2006 guiding the application some provisions of the 2005 Civil Code on compensation for damage as well as the guidelines of the People's Court have not provided specific guidance on this case. According to PhD student, it is still necessary to identify the person causing damage under the age of 15 as the person with related rights and obligations and their parents and guardians as both the defendant and the legal representative of the person under the age of 15.  
- Thirdly, about the representative of the litigant who suffers from mental illness or other diseases leading to the individual not realizing and controlling his/her behavior but has not yet decided to declare that person has lost his/her civil rights or has difficulties in recognizing Awareness and behavior control:
“A mental illness, mental disorder, or mental disorder is an individual psychological or behavioral pattern that is believed to cause suffering, inability to behave, or to develop normally.” It can be seen that a person with a mental illness is a person suffering from a brain disorder that causes abnormal changes in speech, ideas, behavior, behavior, emotions... Therefore, according to researcher, people with mental illness do not have the ability to perceive and control their behavior like other normal people, so if in the process of settling a civil case when there is evidence to prove that the litigant have signs of if the person is mentally ill but there is no decision of the Court declaring that person has lost his/her civil capacity, the Court should temporarily suspend the settlement of the civil case. In this case, the Court will notify the relatives of the litigant with signs of mental illness or those with related rights and obligations in the case to exercise the right to request the court to declare that person as a lost civil capacity or have difficulty with cognition and behavior control.
-	Fourth, about the legal representative of the legal entity:
Article 12 of the Law on Enterprises 2020, effective from January 1, 2021, has more specific provisions on the rights and obligations of the legal representative of an enterprise. Accordingly, the legal representative of an enterprise is an individual who represents the enterprise to exercise the rights and obligations arising from the transaction of the enterprise, and represents the enterprise in the capacity of the requester to settle the business. civil, plaintiff, defendant, person with related rights and obligations before arbitration, court and other rights and obligations as prescribed by law. The company's charter specifies the number and management titles and rights and obligations of the legal representative of the enterprise. If the company has more than one legal representative, the company's charter specifies the rights and obligations of each legal representative. In case the division of rights and obligations of each legal representative has not yet been clearly stated in the company's charter, each legal representative of the company is a competent representative of the enterprise before the third-party. All legal representatives must be jointly responsible for damage caused to the enterprise in accordance with the provisions of the civil law and other relevant laws. However, as analyzed in Chapter 3, if the charter of the legal person does not clearly define the responsibilities of each legal representative in the court proceedings, the Civil Procedure Code should stipulate in this case, the enterprise should have a document clearly identifying the representative of the enterprise in the legal relationship. In addition, the Civil Procedure Code needs to clearly stipulate the grounds, procedures and conditions for appointing a legal representative of a legal person.
- Fifth, for the determination of the procedural status of a private enterprise:
As analyzed in Chapter 3, a private enterprise is not a legal entity, so the exercise of procedural rights and obligations of a private enterprise is the exercise of procedural rights and obligations. of private business owners. Therefore, Clause 3, Article 190 of the Enterprise Law 2020 stipulates: “The owner of a private enterprise is the legal representative, representing the private enterprise in the capacity of the petitioner for settlement of civil matters, the plaintiff and the plaintiff. , the defendant, the person with related interests and obligations before the Arbitration, the Court, the representative of the private enterprise to perform other rights and obligations as prescribed by law” leads to confusion in determining the legal opinion. proceedings of a private enterprise. According to PhD student, the owner of a private business is the person who requests the settlement of a civil matter, the plaintiff, the defendant, the person with related interests and obligations before the Arbitration, the Court, and the representative of the private enterprise to exercise his/her rights. and other obligations as prescribed by law. Therefore, the Enterprise Law 2020 should be regulated in accordance with the provisions of the Civil Procedure Code.
- Sixth, for the case where the representative in the civil procedure is the petitioner to protect the legitimate rights and interests of others:
As analyzed in Chapter 3 and Section 4.1 of Chapter 4, it has been shown that in recent years, the effective participation in legal proceedings as a surrogate representative to protect the legitimate rights and interests of others of the management agency has been shown. State management agency on family, state management agency on children is not high. On the other hand, at present, there is no clear guidance on which "agency in charge of state management of the family and state management agency on children" is which agency or women's association at which level has the right to initiate a lawsuit, claim There is a need for specific guidance on marriage and family requirements, so there should be specific guidance that the state management agency in charge of the family, the state management agency in charge of children at commune level has the right to initiate lawsuits against the types of matters prescribed by the Law on Marriage and Family. Because the state management agency in charge of the family, the state management agency in charge of children at the commune level is the place to directly manage and contact the litigant in the case. The regulation of the right to initiate lawsuits of the state management agency in charge of family and the state management agency in charge of children at commune level will ensure faster lawsuits, case handling and information provision.
- Seventh, on the status of the suing organization to protect the legitimate rights and interests of others as the representative of the litigants.
PhD student found that currently, according to the provisions of Article 187 of the 2015 Civil Procedure Code, social organizations participating in the protection of consumers' interests have the right to represent consumers to initiate lawsuits to protect consumers' interests. lawsuit in the public interest. In fact, the number of cases that social organizations involved in the protection of consumers' rights sued is also very limited. In addition, PhD student believes that social organizations participating in consumer protection are protecting the interests of their own members, similar to women's unions, state management agencies on family In the case of families, the state management agency in charge of children initiates a number of cases on marriage and family to protect the rights of women and children. Therefore, the law needs to determine the procedural status of a social organization to protect the interests of consumers in this case, who is the representative of the litigants.
4.3.2. Completing the law on the scope of legal participation, procedural rights and obligations of the litigants' representatives
- Firstly, regarding the scope of participation in the proceedings of the authorized representative of the involved party:
As analyzed in Chapter 3 and Section 4.1 of Chapter 4, according to Clause 4, Article 85, for divorce, the litigant may not authorize another person to participate in the proceedings on their behalf. According to NCS, the essence of authorizing another person to participate in the proceedings is that a person is authorized to perform the rights and obligations of the litigant on behalf of the litigant as well as to determine the rights and interests of the litigant arising from the relationship between the parties. the law of the content of the dispute. Therefore, for property relations that are transferable, the litigant can completely authorize others to participate in the proceedings to resolve the division of property. For the request to solve the issue of child custody and child support under the PhD student, it is a personal request that cannot authorize another person to participate in the proceedings.
It can be seen that the fact that Clause 4, Article 85 of the 2015 Civil Procedure Code regulates the scope of authorization, except for "divorce" which is both general and non-general, leading to different interpretations and applications in practice. Therefore, according to the PhD student, Clause 4, Article 85 of the 2015 Civil Procedure Code should be amended as follows: “For the settlement of requests and disputes about identity, the exercise of such personal rights and obligations must be done by the parties themselves. If they do, the litigant may not authorize other people to participate in the proceedings on their behalf.”
- Secondly, regarding the procedural rights and obligations of the litigants' representatives:
As explained above, whether the authorized representative of the involved party has all the procedural rights and obligations of the involved party or not depends on the will of the involved party and the nature of the disputed relationship, claims between the litigants. Whether the litigant's legal representative has all the procedural rights and obligations of the involved party depends on the nature of the dispute and claims between the litigant. Therefore, based on the theoretical issues discussed in chapter 2, the researcher believes that, for the rights to participate in mediation, reach agreement with the other party on the settlement of issues related to the dispute. In case of disputes, personal requirements such as divorce or consent to divorce, the involved party does not have the right to authorize another person to participate in the proceedings, but even the legal representative of the involved party does not have the right. This has been confirmed in Article 207 of the Civil Code of 2015, according to which in case the litigant are spouses in the divorce case who have lost their civil rights, the civil cases cannot be conciliated.
With the above argument, the researcher said that Article 85 of the 2015 Civil Procedure Code needs to be supplemented with the provisions: "The litigant's representative does not have the rights and obligations attached to the personal identity of the litigant".
- Third, about the right to initiate a civil lawsuit of an authorized representative:
 PhD student believes that, when legally authorized by an individual, agency or organization for a representative, the authorized person has the right to initiate a civil lawsuit because Article 186 of the 2015 Civil Procedure Code stipulates that agencies, organizations and individuals Individuals have the right to initiate lawsuits by themselves or through their legal representatives at competent courts to request protection of their legitimate rights and interests. Thus, the representative of the involved party has the right to initiate a civil lawsuit.
The authorized relationship of an individual or legal entity with a representative is a civil relationship, a legal service contract. Therefore, if the civil law does not prohibit individuals from authorizing civil lawsuits to initiate civil lawsuits, it is unreasonable to restrict the acceptance of persons authorized by the litigant to sign the lawsuit petitions. In order to ensure the consistency between the civil law and the civil procedure, as well as ensure the equality between the individual litigants and the legal person, according to the PhD student, it is necessary to recognize the right to initiate a lawsuit of the legal representative. individual law. On the basis of the above argument, the researcher proposes to amend Point a, Clause 1, Article 189 of the Civil Procedure Code as follows: “Individuals with full capacity for civil action acts may by themselves or authorize others to initiate lawsuits. In the section of name and address of residence of the petitioner in the petition, the full name and address of residence of that individual or his/her authorized person must be written; At the end of the application, the individual or the person authorized by the individual must sign or fingerprint.
- Fourth, regarding the right to summon involved parties when the litigant have authorized others to participate in court proceedings:
As analyzed in Chapter 3, in fact, there are civil cases where the litigant have authorized others to participate in the proceedings. But there are details of the case that can only be clarified when the court takes the testimony of the involved party because the involved party is the one who performed the act, witnessed the incident, or the other party requested to be confronted. with the litigant who have authorized other persons to participate in the proceedings. There are even cases where the other party only agrees to participate in the mediation if the involved party has authorized another person to directly participate in the proceedings. However, the 2015 Civil Procedure Code does not clearly stipulate that in the course of settling a civil case, when the involved party has authorized another person to participate in the procedure, the procedure-conducting agency has the right to summon the involved party when necessary to clarify the problem of the case or not, leading to difficulties for the court in verifying and collecting evidence. Therefore, the CPC needs to supplement the provisions: The court has the right to summon involved parties to participate in the proceedings when necessary, even if the litigant have authorized other persons to participate in the proceedings.
4.3.3. Completing the law on the form of authorization 
Clause 2, Article 86 of the Civil Procedure Code 2015 provides for written authorization. However, the specific form of the document is not specified or guided by the Supreme People's Court, leading to inconsistent interpretation and application in practice. analyzed in Chapter 3 and Section 4.1 of Chapter 4. There is a view that, "in practice of civil procedure, the Court only accepts written authorization. This shows an overemphasis on textual form and inflexibility. The fact that the Court requires notarization and authentication, the Court does not lead to inconsistency in the interpretation and application of the law, making people not know which way to settle, which easily leads to confusion. Along with that, having different ways of applying and interpreting the law on the same issue by different courts can cause people to lose confidence in the capacity of the court staff. Therefore, consistency in the form of authorization is essential. There should be specific regulations on the form of the agency-representative relationship in the civil procedure. Therefore, the author proposes to amend and supplement the Civil Procedure Code 2015 in the direction that the authorized representation of the litigant is not necessarily in the form of a written document, but can be expressed clearly (orally or text) or implicitly. Because the nature of the authorization is a civil transaction, a civil transaction can be expressed verbally, in writing or by specific acts. From the addition of regulations on the form of authorized representation of the litigant, it is necessary to amend and supplement Clause 2, Article 86 of the Civil Procedure Code 2015, specifically omitting the word "document" in the phrase "according to the content of the document authority".
PhD student believes that the above view is not really reasonable, because the authorized representative is the person acting on behalf of the involved party to perform the litigants' procedural rights and obligations, and even decide on issues related to the rights and obligations of the parties. interests and obligations of the litigant. Therefore, the party's will to authorize must be clearly and specifically defined. On the other hand, to ensure compatibility with the 2015 Civil Procedure Code and legal proceedings, the authorization must be done in the form of a Power of Attorney or an authorization contract in accordance with the law.



CONCLUDE

Based on the research content of the topic, the author draws some specific conclusions about the results of the thesis as follows:
1. The representative of the involved party in the civil procedure is an individual or legal entity capable of participating in the proceedings to protect the legitimate rights and interests of the involved party before the court on the basis of the representation relationship on behalf of the involved party. and depends on the nature of the representation relationship on behalf of the litigant to perform the procedural rights and obligations of the litigant. The representative of the involved party in the civil procedure includes the legal representative and the authorized representative.
2. Depending on the procedural model, the laws of some countries make a distinction between the authorized representative of the involved party and the defender of the litigants' legitimate rights and interests, but for the laws of some countries According to the procedural model of the UK and the US, when lawyers participate in the proceedings to protect the legitimate rights and interests of the litigants, they have both the procedural rights and obligations of the authorized representative and the protector. protect the legitimate rights and interests of the litigant.
3. The litigant’s representative may be an individual or a legal entity having the capacity for civil acts and participating in the proceedings to protect the legitimate rights and interests of the litigant. Legal entities participating in the proceedings as representatives of the litigants must be law-practicing organizations with the function of litigation at court. The litigant' representatives are participants in the proceedings for the interests of the litigant, so they do not have opposing rights, interests and obligations to the litigant and their participation in the proceedings does not affect the innocence of the parties. privacy and objectivity of those conducting the proceedings.
4. Although, the regulations on the representative of the litigant in the civil procedure of each country are different, the development of the regulations on the representative of the involved party in the civil procedure is based on the guarantee theory. access to justice, the doctrine of free will, the doctrine of social justice, and the doctrine of the state and the law. The content of the regulation of the law on the representative of the litigant in the civil procedure may be different bettween countries, but they all address issues such as determining the representative of the involved party in the civil procedure, the basis for arising, and the scope of the law participation in the proceedings, the procedural rights and obligations of the representatives of the litigant in the civil procedure, termination of representation and consequences of termination of representation in the civil procedure.
5. In the Socialist Republic of Vietnam, the regulations on the representative of the involved party are increasingly perfected on the basis of inheriting the regulations on the representative of the involved party in the previous stages. However, some problems of the 2011 Civil Procedure Code have not been amended or supplemented by the 2015 Civil Procedure Code, leading to different views. Some regulations on the representative of the litigants in civil law are still unclear and general, some provisions have overlapping and contradictory provisions in different legal documents. Problems and inadequacies occurred with respect to regulations on identification of representatives, forms of authorization, scope of authorization, re-authorization, rights and obligations of representatives, termination of authorization… The thesis has analyzed and comprehensively assessed the current situation of the legal provisions on the representatives of the litigant, clarified the limitations and obstacles of the law on this issue, which is an important basis for research proposed requirements and solutions to improve the law on the representative of the litigants in the civil procedure.
6. The practice of implementing the law on the representatives of the litigant shows that there are still obstacles and different application of the law on determining the representative's status, the scope of participation in the proceedings, the rights and procedural obligations of the litigant’s representative, on the form of authorization... This, on the one hand, stems from the unclear and contradictory provisions of the law, but on the other hand comes from the very different perception between the two parties. judges and courts.
7. On the basis of the contents of Chapters 2, 3, Section 4.1 of Chapter 4, the PhD student has discussed the direction of perfecting the law on the representative of the litigants in the civil procedure. From there, propose specific solutions to improve the law on the representatives of the litigants in the Vietnamese Civil procedure Code.
