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PREAMBLE

1. The necessity of the research

Criminal Procedure is the sensitive field with the possibility of infringement to
human rights in the processes of investigating, prosecuting, judging. The dominion of
state in Criminal Procedure activities representing the coercive power of state probably
leading to infringing upon basic human rights such as survival rights, freedom rights
and/or causing serious consequences. In Criminal Procedure, the indicted person is
considered a specially interested group who is regarded as the weak parties in
interrelation with the authorities system of the state. For this reason, the human rights
of the accused are prioritized protection. In other words, the guarantee of the indicted
person's human rights particularly reflects democratization, humanitarian of criminal
procedure. The accused is one of the indicted person, participating in the investigating,
prosecuting and initial judging stages. In the investigation stage, possibility and
demand apply coercive measures are popular while the disputations among parties are
limited. As a result, guaranteeing human rights of the accused in criminal investigation

is important and indispensable.

In the world, human rights in criminal procedure and human rights of the indicted
person have been interested in research for a long time and are marked in international
documents about human rights such as Universal Declaration of Human Rights in 1948,
International Convention on Political and Civil Rights in 1966, Convention on Torture,
Inhuman and Degrading Treatment of People in 1985. In other words, the regulation is
an important legal basis, ensuring the rights of the indicted person in general and the
rights of the accused in particular, being factors to urge countries participating positive

convention internal legislation in their international laws.

In Vietnam, human rights in criminal procedures in general and human rights of
the indicted person in particular always are concerned. In the guidance of the party and
the 2013 constitution of the Socialist Republic of Vietnam, State determines that the
guarantee human rights are the targets and orientations in developing country. The
release of the 2015 Criminal Procedure Code (hereinafter referred to as CPC 2015)
marked the new development step in giving prominence to human rights of who

participate in the proceedings in general and accused in particular. In CPC 2015, the



accused's human rights in investigation has been expanded, the procedure conducting
bodies's tasks are provided clearly, more detail, the proceedings are more logical.
However, the regulations of the human rights of the accused still lack the important
rules according to international demands, the regulations of proceedings is not tight
enough to ensure the human rights of the accused, the responsibility and legal
sanctions for people violating the rights of arrestees are not clear and detail enough.
Recently, although guaranteeing the accused's human rights in criminal investigation in
Vietnam has been in progress, there are still more restrictions, drawbacks like the rights
of the accused are not guaranteed, even being abused, the abuse of detention, the expiry
of the custody period, the detention continue; law violations when conducting
investigative activities, especially forcible interrogation against the accused, which still
cause negative influences in social public opinion. Hence, the examination about the
guarantee of the rights of the accused in the investigation phase is actually important and

necessary, contributing to objective, explicit, health fair procedures.

Therefore, selecting "Guaranteeing human rights of the accused in criminal
investigation" as doctoral research is essential both in theoretics and reality, meeting
the demands of judicial reform, contributing to the protection of the human rights and

appropriate to international integration.
2. The purpose of the thesis

The thesis builds the argument system about guaranteeing human rights of the
accused in criminal investigation and proposes the petition to complete the legal
criminal procedure regulations and feasible solutions to ensure the rights of the

accused in criminal investigation.
3. The subject matter and scope research of the thesis

The subject matter research of the thesis is theoretical issues, the regulations of
legal criminal procedure in Vietnam about guaranteeing human rights of the accused

in criminal investigation and reality period.

The scope research: the thesis is approached and carried out under criminal procedure
law, will be researched about the human rights of the accused in criminal investigation
according to criminal procedure law in Vietnam and be applied in the nationwide from

2009 to 2018 (the military investigative agencies statistic is out of the thesis scope).



4. Methodology and research methods of thesis

The thesis uses the methodology of dialectical materialism and historical
materialism. Furthermore, the thesis uses approaching way based on human rights,
human rights are the main point to evaluate and combat problems.

The research methods used in the thesis: analytical methods, general methods,
statistical methods and typical cases, methods of comparing law, systematic method,
specific historical method.

5. Scientific and practical meanings of the thesis

The thesis's research results contribute to the development of general theory on
guaranteeing human rights, especially forming the theory on guaranteeing human
rights of the accused in criminal investigation with the following contents such as
definition, theoretical and practical bases, meanings and factors affecting guaranteeing
human rights of the accused in criminal investigation.

In the legal aspect, the analysis and evaluation of the thesis on the situation of
guaranteeing human rights of the accused in criminal investigation is the basis for
perfecting Vietnam's criminal procedure law. The solutions proposed by the thesis
have practical significance in resolving outstanding issues in the reality of the
implementation of Vietnam's criminal procedure law on human rights assurance in the
stage of investigation and response request for judicial reform.

The thesis will be a meaningful source for individuals and relevant agencies to
refer to and research in the process of adjusting the Criminal Procedure Code, as a
reference source in the process of teaching and researching on the Criminal Procedure
Code, about human rights and guarantee human rights.

6. The outline of the thesis

In addition to the introduction, the overview of the conclusion, the list of
references and the annexes, the thesis consists of 3 chapters:

Chapter 1: Theoretical issues on ensuring the human rights of the accused in
criminal investigation.

Chapter 2: Vietnamese criminal procedure law on ensuring the human rights of
the accused in criminal investigation.

Chapter 3: Practicality and solutions to strengthen the assurance of the human

rights of the accused in criminal investigation.



AN OVERVIEW OF THE RESEARCH ISSUE

Human rights and the guarantee of human right problem are concerned at many
levels and in different ranges. Domestic and foreign researches lighten the related
respects of the theme such as the concept of human rights, the relationship between
human rights and civil rights, the concept of human rights in the Criminal Procedure,
elements to ensure human rights in criminal proceedings, and analysis of the reality of
the Criminal Procedure Law to ensure human rights and make some complete
recommendations. Typical works are monographs "Human rights in the field of
criminal justice" by Assoc. Prof. Dr. Nguyen Ngoc Chi, Hong Duc Publishing House
in 2015; monograph "On ensuring the legal rights and interests of detainees, suspects,
and defendants in the Criminal Procedure" of Ph.D. Tran Quang Tiep, a ministerial-
level scientific research project of Supreme People's Procuracies: "Human rights in the
criminal procedure and suggestions and recommendations to amend the Criminal
Procedure Code" by Ph.D. Le Huu The who chaired the project, accepted in 2011;
scientific research project at school level: "Completing the provisions of the 2003
Criminal Procedure Code to ensure the principle of respect and protection of the basic
rights of citizens" by Ph.D. Phan Thi Thanh Mai as the project leader; Doctoral thesis
"Securing human rights in the current judicial practice in Vietnam" by Nguyen Huy
Hoan, Ph.D. thesis "Protecting human rights in the criminal law" by Nguyen Quang
Hien, thesis Dr. "Assuring the human rights of persons held in custody, suspects and
defendants in the Criminal Procedure of Vietnam" by Lai Van Trinh.

Foreign research works include Jack Donnelly with "Universal Human Rights in
Theory and Practice", Cornell University Press, 2013; Raija Hanski and Markku Suksi
with "An introduction to the international protection of human rights", Institute for
Human rights, Abo Akademi University, 2000; Pinghua Sun "Human Rights Protection
System in China", Spinger, 2014; Frances Butler in "Human rights protection; methods
and effectiveness", Kluwer Law International, 2002, Chrisje Brants and Stijn Franken in
"The protection of fundamental human rights in criminal process - General reports",
Ultrecht Law Review, Volume 5, Issue 2; B .J. George with " Rights of the criminally
accused" in Law and contemporary problems, Vol 53, No2; "The Guarantees for
Accused Persons Under Article 6 of the European convention on human rights" by

Stephanos Stavros, Martinus Nijhoff Publishers, 1993...



The research issues of the thesis, scientific works are announced, not ensure all
researched aspects fully, recommend the regulations and comprehend solutions, as following:

- Regarding Theoretical: at the present, not of constructions have the guarantee of
human rights of the accused in criminal investigation, researchers are not determined
clearly and basis fully about human rights of the accused in criminal case, only
mention a little aspects of content, the meaning of guaranteeing human rights of the
accused is not mentioned in the research works.

- Regarding real law situation: in general, the research only analyses and
evaluates mainly some aspects of law about guaranteeing human rights of the accused
in criminal investigation. It can be said that there has not been a comprehensive study
of all legal provisions on guaranteeing human rights of the accused in criminal
investigation, without making thorough assessments. the basis for the comprehensive
amendment of the current criminal procedure law.

- Regarding law enforcement practice: although the practice of guaranteeing the
human rights of the accused in Vietnam has been mentioned by various research
projects, it has not been evaluated in a comprehensive and comprehensive way
particularly in investigation stage. The cause of the advantages and limitations of the
above practice has not been fully indicated or just stopped at the level mentioned.

- Solutions and recommendations: Related research topics propose some
solutions to ensure better about human rights in criminal procedure in general and of
the accused in particular. However, these solutions are not created coherence system, a
part of solutions is not feasible. At the same time, the solutions were developed before
CPC 2015 was adopted, so some contents were no longer relevant to the new situation.
Therefore, the thesis research is necessary for the current period, meeting the

requirements and standards of the judicial reform process in Vietnam.
RESEARCH RESULTS

Chapter 1

THE THEORETICAL ISSUES ABOUT GUARANTEEING HUMAN RIGHTS
OF THE ACCUSED IN CRIMINAL INVESTIGATION

1.1. The concept of guaranteeing human rights in the criminal investigation

Research on ensuring human rights has many different approaches. The

dissertation approaches and researches guaranteeing human rights of the accused in



criminal investigation in terms of activity. Guaranteeing the human rights of the
accused in criminal investigation has characteristics of the secured subject, the
guaranteed subject, the scope of the guarantee, the subject matter of guarantee, the
content of guarantee, the purpose of security.

The subject matter assuring the human rights of the accused is the legislative
institution, investigating authorities and control institute. These subjects through their
actions and legal proceedings make the human rights of the accused realized.

The subject guaranteed human rights is the accused. In essence, the accused is
one of the indicted person, with initial evidence for determining that the person
committed the offense. Formally, a person becomes the accused when there is a
decision to prosecute the accused by a competent authority or the results of an official
investigation. As the accused, they may be applied some of the coercive measures in
the regulations of criminal procedure law.

The scope of the guarantee period is the investigation phase - an independent
phase in the criminal procedure. National legal or judicial authorities are the main
actors in the investigation phase. The purpose of criminal investigation is to discover
and detect objective truths, serve the requirements of fighting against crime, protect
social order and security!. In criminal investigation, investigator, procurators are
allowed to apply investigation ways through arrangement, tight procedures that are
assigned in the Criminal Procedure Code. From this, it can be understood that criminal
investigation is the stage of criminal procedure, the authorities apply all measures
prescribed by the Criminal Procedure Code to identify criminals and persons
committing crimes.

The subject matter of assurance is the accused's human rights. The accused's
human rights are rights belonging to a group of political civil rights of an individual
when they participate in the criminal procedure law relationship with the status of the
accused, which the State is obliged to recognize in the Constitution and laws and
guarantee implementation in reality. The human rights of the accused should be
distinguished from the procedural rights of the accused. These are two concepts with

different ranges but closely related to each other. The human rights of the accused are

! Ngu Quang Hong (2011), Comparative study of surveys in the criminal procedure of China and Vietnam,

Justice Publishing House, Hanoi, p. 16.



basic rights, inherent for the accused 's individualization, recognized and guaranteed
by the State. The human rights of the accused are general rights. The accused's right to
proceedings is the power of the accused in criminal proceedings, associated with the
legal status of the accused and specific. The accused's legal proceeding right is the
condition and way for enforcing the human rights of the accused.

The content of guarantee: guaranteeing human rights of the accused in criminal
investigation is carried out through a variety of legal measures such as establishing
regulations on ensuring human rights of the accused in the criminal investigation,
implementing laws on ensuring human rights of the accused in the criminal
investigation, oversee the implementation of human rights in the criminal procedure.

The purpose of ensuring the human right of the accused in criminal investigation
is enforcing human rights. That means competent procedural authorities have ways to
carry out the human right of the accused and that is complemented strictly. Moreover,
the aim of guaranteeing human rights includes the State's protection of the accused's
human rights from being violated by any organization or individual.

From that point, it can be introduced that the concept of "Guaranteeing the human
rights of the accused in criminal investigation is the establishment of prerequisites and
conditions on the crimial procedure law, enforcement and supervision the enforcement
of such provisions in criminal investigation so that the human rights of persons who
have been prosecuted criminally are carried out and protected. "

1.2. The meaning of guaranteeing the human right of the accused in the
concept of criminal investigation

1.2.1. Political significance

Ensuring the human rights of the accused in criminal investigation is to
implement policies and policies of our Party and State. Guaranteeing the human rights
of the accused in criminal investigation meets the requirements of the Vietnamese
socialist law-governed state of the people, by the people and for the people. Ensuring
the human rights of the accused expresses the legal security of citizens in their
relationship with the state and establishes the obligations of competent state agencies
to ensure the human rights of the accused in the criminal procedure.

1.2.2. Social significance

Ensuring the human rights of the accused is enforcing fairness and democracy in

criminal procedure, contributing positively to ensure social justice.



Ensuring the human rights of the accused in criminal investigation strengthens
people's belief for presiding authorities and contributes to stabilizing social order.

1.2.3. The legal significance

Ensuring the human rights of the accused in particular, and ensuring the legitimate
rights of citizens in general are the mission and goals of the criminal procedure.

Ensuring the human rights of the accused in the investigation period contributes
to constrain mistakes and law violations in the activities of competent agencies, and
improve the lawfulness of the law.

Ensuring the human rights of the accused in the investigation period is one of the
important criteria for assessing the democracy and civilization of a country's criminal
procedure system.

For presiding authorities, ensuring the human rights of the accused in the
criminal investigation period is meant to orient and direct the criminal investigation.

1.3. Basis of ensuring the human rights of the accused in criminal
investigation

1.3.1. The theoretical basis of guaranteeing human rights of the accused in
criminal investigation

- The formation of a rule-of-law state with the basic characteristic ensuring
human rights is one of the important theoretical bases for ensuring human rights.

- Defending the human rights of the accused is a trend of the civilized era in all
countries.

- Ensuring the human rights of the accused to contribute to the protection of justice.

1.3.2. The practical basis of ensuring the human rights of the accused in
criminal investigation

- Ensuring human rights is the objective and development trends of criminal
procedure in Vietnam.

- Vietnamese legal practice requires strengthening to defend the accused during
the criminal investigation.

1.3.3. Legal basis of ensuring the human rights of the accused in criminal
investigation

Vietnam's accession and signing of important international human rights treaties
impose an objective requirement on the internalization of the provisions of the

Convention into the general law and the Criminal Procedure Law in particular.



The provisions of the 2013 Constitution are an important legal basis for ensuring
the human rights of the defendants during the investigation of criminal cases.

1.4. Factors affecting the guarantee of human rights of the accused in
criminal investigation

- Institutions and policies

- Law

- How organizations of competent agencies through procedural model

- Human factors

- Other factors such as propaganda and dissemination of laws, facilities,
equipment serving investigation activities, mechanisms for handling violations of

human rights of suspects
Chapter 2

VIETNAM CRIMINAL PROCEDURE LAW ABOUT GUARANTEEING
HUMAN RIGHTS OF THE ACCUSED IN CRIMINAL INVESTIGATION

Based on international norms of human rights in international conventions, state
parties to the Convention codify these provisions in their national laws. In Vietnam, in
criminal procedure, the human rights provisions in international conventions are
internally legalized in the 2013 Constitution and CPC 2015. CPC 2015 not only admits
the human right of the accused in the fundamental principles of criminal procedure law
but also regulates the rights of the accused to enforce and ensure the human rights of the
accused, mission of the Procedure-conducting bodies and the arrangements,
investigation procedure leading to ensure the human rights of the accused.

2.1. Provisions of criminal procedure legislation on the procedural
principles guaranteeing the human rights of the accused

In CPC 2015, half of the principles express the demand for respect and guarantee
of human rights, civil rights in procedure activities. The principles are: principles of
respecting and protecting human rights, legitimate rights of individuals (Article 8 CPC
2015), principle of ensuring equal rights before the law (Article 9 CPC 2015), the
guarantee of inviolable right about the body, protection of life, health, honor, dignity,
personal property, honor, prestige, property of legal entities (Article 11 CPC 2015),

presumption of innocence (Article 13 CPC 2015), no one is convicted twice for a



crime (Article 14 CPC 2015), the guarantee of the right to defense of the accused
(Article 16 CPC 2015), guarantees the right to compensation of victims in criminal
case (Article 31 CPC 2015), ensure the right to complaints and denunciations in
criminal procedure (Article 32 CPC 2015). In general, the requirement about the
respect and guarantee of human rights, civil rights in principles express two aspects,
first of all, is to admit the human rights according to international conventions about
human right, secondly is to regulate the mission of Procedure Conducting Bodies in
ensuring the human right.

2.2. Provisions of the criminal procedure law on the rights of the accused in
criminal investigation

In order to enforce the human rights of the accused, CPC 2015 regulates the
rights of the accused. These procedural rights are methods to implement the human
rights of the accused and create favorable legal conditions in order to enforce and
protect the human rights of the accused. Through provisions of section 2 Article 60
CPC 2015, the accused has ten rights such as the right to know the reasons for his
prosecution, the right to be informed about the rights and obligations, the right to
receive procedural decisions, the right to present testimonies, opinions and rights
remedy, right to request change of procedure-conducting persons, request for expertise
and property valuation... The right to not make statements against itself or admit to guilt
is the new right in CPC 2015, being one of the guarantees from the State in respect and
advance protect human rights. That is considered positive changes in CPC 2015, being
appropriated to International Conventions on Civil and Political Rights, in which Vietnam
has participated and approached to civilized legal proceedings in the world. In addition,
CPC 2015’s provisions on the right to defense have more issues, not completely
guaranteed human rights of the accused such as regulations on cases in which the defense
counsels are needed are insufficient and limiting private meetings between defense
counsels and the accused have not been clarified.

2.3. Provisions of criminal procedure law on obligations and powers of
competent procedural authorities and authorized procedural persons in order to
ensure the human rights of the accused in criminal investigation.

The human rights of the accused are tied to the obligations of the competent
procedural authorities. The right of the accused only is enforced when competent

procedural authorities or authorized procedural persons completely comply with their
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missions. The obligation of competent procedural authorities conclude jobs, behaviors
of competent procedural authorities force to perform conditions to the accused
exercised their human rights. CPC 2015 regulate clearly, specifically, details of the
work and behavior which the competent procedural authorities and authorized
procedural person force to exercise in order to ensure the human right of the accused.
These are : (1) Competent procedural authorities must notify and explain rights and
obligations to suspects (Article 71 CPC 2015); (2) Competent procedural authorities carry
out denouncing commitment immediately procedure decisions for the accused (Chapter 5
Article 179, Chapter 3 Article 229 CPC 2015, Chapter 4 Article 232 CPC 2015); (3)
Competent procedural authorities must receive evidence, documents and electronic data
related to the case provided by the accused (Chapter 4 Article 88 CPC 2015); must
address the requirement, proposal of the accused and notify the results (Article 175 CPC
2015); (4) Competent agencies and authorities must receive and settle promptly and
lawfully complaints and denunciations of the accused (Article 482 CPC 2015).

2.4. Provisions of criminal procedure law on investigation order and
procedures to ensure the human rights of the accused in criminal investigation

The sequence and procedure are crucial and indispensable in ensuring the
objectivity of procedure provisions and enforcing the obligation of criminal procedure.
Violations of procedural process and grounds for canceling decisions and sentences in
criminal procedure. In criminal investigation, in order to perform the task of proving
the crime and the offender, the investigating authorities are forced to apply coercive
measures to the accused. The application of these coercive measures threatens to
infringe upon the accused's human rights. Hence, CPC 2015 regulates coherently
about bases, applied time, competence to decide, order and procedures for taking the
above measure. However, the grounds for applying detention measures based on the
classification of crimes are not suitable for the purpose of application of deterrent
measures and regulations on the duration of detention in case of returning dossiers for
additional investigation has not guaranteed the human rights of the accused. For
investigative measures such as searching, the lack of regulations on search authority in
the case of delay, and the grounds for raiding people are not strict. These constrains
are regulations negatively affecting ensuring the human right of suspects, need be

continued to research and comprehend.
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2.5. Provisions of criminal procedure legislation on supervising the exercise
of human rights in criminal investigation

Supervising the enforcement of human rights of the accused is implemented
through various ways like supervision of state agencies, supervision of social
organizations, internal supervision procedure-conducting agencies. Toward
supervising the state and social agencies, supervised content, supervised performance is
not specified in CPC 2015 which is prescribed in the Law on supervision activities of
the National Assembly and the People's Councils and the Law on the Vietnam
Fatherland Front. CPC 2015 highlights to the supervision of the procuracy in
investigating activities. The procuracy can prevent violations of human rights, detect
violations, restore rights and benefits infringed by exercising the function of controlling
law compliance in criminal proceedings, applying measures to eliminate the causes and
conditions of violations. These obligations and powers are specified in Article 166 CPC
2015. In general, CPC 2015 enhanced and regulated more specified functions, tasks and

right of procuracy in managing compliance law in criminal investigation.
Chapter 3

PRACTICAL AND SOLUTIONS TO IMPROVE THE GUARANTEE OF
HUMAN RIGHTS OF THE ACCUSED IN CRIMINAL INVESTIGATION

3.1. Practices on ensuring human rights of the accused in criminal

investigation
3.1.1. The reached results

The situation of ensuring human rights in criminal investigation has achieved
remarkable results: the investigation of the right people and right offenses,
contributing to ensuring the human rights of the accused in the period. Toward
investigating cases where the coercive measures must be applied, in accordance with
the provisions of law, and in necessary cases investigation authorities promptly change
or cancel deterrent measures, the rights of the accused are respected and guaranteed to
be implemented, and human rights violations in criminal investigation are detected and

handled strictly.

3.1.2. The disadvantage and obstacles

- The limitations, obstacles in determining activities of competent authorities in

12



carrying out investigation lead to not ensure the rights of the accused: there exist
cases where the investigating authorities do not comply with the provisions of CPC
2015 leading to mistakes in addressing the case, violating to the human right of the
accused. In 10 years, from 2009 to 2018, the number of accused investigation
authorities are suspending because no crime tends to decrease. In 2009, this figure was
67, 1n 2010 increased to 65, in 2011 was 74, in 2012 was 63, 2013 was 38, 2014 was 53,
2015 increased to 79, 2016 decreased to 35, 2017 decreased to 28 accused, the lowest is
in 2018, there remain 25 accused. In particular, cases of investigation suspension due to
non-criminal acts that appear to be wrong. These errors, breaking the law of
investigation authorities in criminal investigation drives: many cases have ended the
investigation and are transferred to the prosecution and trial phase, but the appellate
court verifies the file to re-investigate, the cassation court of dismisses the first-instance
and appeal court for re-investigation. Research 3489 appellate judgment on the web
portal of Supreme People's Court, the number of cases of appeal court returned the case
to re-investigate was 100 cases, accounting for 2.87%. Among the appellate court cases
that returned records for re-investigation, the number of cases due to lack of evidence
that could not be supplemented at the appellate level was 29/100, accounting for 29%,
the number of crimes dropped by 31/100 cases, accounting for 31%, the number of
cases due to serious violations of legal procedures during the investigation period was
40/100 cases, accounting for 40%.

- Disadvantages and obstacles in the application of coercive measures: exist the
application of unfounded or unnecessary preventive measures infringing on the human
rights of the accused, the overdue custody period, detention continues, the change and
cancellation of deterrent measures in some cases is not accurate, reasonable and there are
violations in the application of coercive measures to collect evidence such as interrogation
and examination, experiment with investigations and confrontation infringe upon the
rights of the accused. In addition, several preventive measures have been regulated by law
but have not been effective in practice.

- Restrictions and obstacles in the exercise of the accused 's procedural rights: the
right to receive investigation conclusions, other procedural decisions that have not been
fully implemented, the right to present evidence, objects and documents demand has not
been given adequate attention, the right to request for assessment, property valuation has

not been respected and implemented, and the right to appeal and denounce cases has not
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been considered and resolved. Remarkably, the right to defense has not been guaranteed,
with serious violations. The accused still exist in cases where the accused need to have the
mandatory defense counsels but not suggested by the investigation agency. Moreover,
they limit time and not allow the accused to meet their lawyers to prevent accessing case
files, the collection of evidence to continue

- Limitations of obstacles in handling acts of violating human rights of the
accused: acts of violating human rights have not been promptly detected and handled
strictly. The denunciation by which ways extorting depositions to the accused, the use
of corporal punishment and the investigation proving that extorted depositions to
denunciation and the use of corporal punishment often face difficulties due to the
crime committed at a special place or context, closed and only testimony or suspect. In
many cases, when a defendant goes to court, he is declared to be forced to use a
corporal, to use corporal punishment or to a person who is temporarily kept in custody
or detained or has harshly denounced to be discovered. The handling of officials who
violate the law shows lightness, including some cases of criminal handling, the trial
results are also not strict, not commensurate with the nature and seriousness of the
violations crimes and consequences occur, there are cases of neglecting criminals.

- Constraints and obstacles in the supervision of the accused's human rights
performance: surveillance activities against the accused's human rights in criminal
investigation have not been conducted regularly, proactively and effectively.
Monitoring of the National Assembly for legal activities is still limited, has not been
conducted regularly, the time for supervision is limited and has not met demands
practical requirements. Regarding the supervision of the Fatherland Front, due to
institutional constraints, many essential monitoring contents lack legal provisions and
thus cannot be implemented. The role of the Fatherland Front in supervision is still
faded and not expressed fully potential and strength of social supervision for judicial
activities. The procuracy supervision of judicial activities is still limited. The
observance of the information and reporting regime is incomplete, not on time; the
quality of the report is still sketchy, not comprehensive, the situation and results of the
work have affected the quality, effectiveness, and efficiency of the inspection. Some
local People’s Procuracy is still confused and passive about the mode of control.
Activities of direct control at judicial agencies are not regular, the number of direct

visits is still low.
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3.1.3. The reasons for constraints and obstacles

- Criminal procedural legalization is not comprehensive enough, lacks
unification, some regulations have more issues. In addition, proving legalization is
promptly interested.

- Some parts of cadres still are weak about potential, capabilities, moral
characteristics due to not yet guarantee from the investigation, procuracy, lawyer cadres.

- Material facilities, work mode still are deprivation, out-of-date, not be invested,
fixed.

- The cooperation between competent procedural authorities lacks tied, restricts,
mutual controls among jurisdiction agencies.

- Handling violations of the accused is not yet restricted, leading to competent
procedural authorities who defies the law, the citizens can not have every confidence
in the strict discipline of the law.

-Law consciousness of the civil is not yet high, knowledge to self-protect when
joining in criminal procedure law relations.

3.2. Requirements imposed on ensuring the human rights of the accused in
the new situation

- Ensuring the human rights of the accused is closely linked to the Party's policy
on human rights

- Ensuring the human rights of the accused meets the demands of the rule of law.

- Ensuring the human rights of the accused should be suited to international
standards about human rights

- Ensuring the human right of the accused combats the constrains in the practical
investigation.

- Ensuring the human rights of the accused toward international integration

3.3. Some measures to enhance the assurance of the human rights of the
accused in criminal investigation

3.3.1. Solutions of law

3.3.1.1.Complement some regulations of the 2015 Criminal Procedure Code
about fundamental principles in criminal procedural.

- Supplementing, amending the principle of inferred innocence

Article 13 CPC 2015 is amended as follow:

“An accused person shall be deemed not guilty until proven by the procedures

15



and procedures prescribed by this Code and the sentence of the Court takes legal
effect.

The obligation proven crime belongs to competent procedural authorities, suspects
have rights but not need to prove their innocence.

When there are insufficient and unable to clarify grounds for accusation or
conviction according to the order and procedures prescribed by this Code, the
competent procedural agencies and authorities must conclude that the accused is not
guilty”.

- Supplement and amend the principles of examination and supervision in
criminal proceedings:

Article 33 CPC 2015 can be amended and complemented as follow:

“State agencies, the Vietnam Fatherland Front Committee and the Front’s
member organizations, people-elected deputies and individuals shall have the right to
supervise activities of competent procedural agencies and persons, supervise the
solution settlement of complaints and denunciations by such agencies and persons...”.

3.3.1.2. Complement the regulations the 2015 Criminal Procedure Code about
the rights of the accused

Firstly, supplementing the rights to gather evidence of the accused

Collecting evidence is the foundation and starting-point of the proven process in
criminal procedure. That requires the regulations about evidence creating the real fair
between 2 sides in gathering evidence. Inequality in collecting evidence leads to not
equal in propose evidence, evaluate evidence and propose the requirements, positive
constrains of the accused in self-detected evidence, documents to proven innocence
and extenuating circumstances of criminal liability for self-defense. Therefore, the
candidate proposes to supplement the right to collect, present evidence, documents and
requests for the accused in chapter 2 article 60 CPC 2015.

Secondly, additional cases of the accused are required to have defense counsels

For the accused who are subject to summary procedures, the right to defense of
the accused and defendants who are subject to summary procedures does not have
conditions to fully implement them. If the accused, defendants are minors or have
physical or mental disadvantages that have no subjective conditions to exercise the
right to defense, the accused or defendants who are subject to incomplete summary

procedures. Therefore, we believe that the case of the accused and defendants
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subjected to shortened procedures should be considered as a case where a defense
counsel is required to participate in the case.

Thirdly, amending the regulations on meeting between the accused and defense
counsels

The defense of a defender to meet the accused in a prison without control is a
legitimate and reasonable demand. However, in some special cases, control is
necessary to ensure safety in detention facilities, facilitating the process of case
resolution. This supervision must be clearly specified in CPC 2015 to ensure the
highest effectiveness of the Code. Therefore, the candidate proposes to amend Article
80 of CPC 2015

Article 80. Meeting and exchanging between arrestees, detainees, suspects,
and defendants who are being detained.

"I1. Defense counsels may discuss with arrestees, temporary detainees, suspects
and defendants in face-to-face meetings and writing. In order to meet arrestees,
detainees, suspects, defendants in detention, defense counsels must produce written
notices of defense counsels, lawyers' cards or legal aid cards or people's identity cards
or citizen identification cards.

2. Stay the same

3. Toward the situation of supervised meeting checking the content of the
documents between defense counsels, arrestees, temporary detainees, suspects and
defendants, the heads and competent persons of the agencies handle the case and
coordinate with the detention facility in organizing supervision and inspection. If a
person held in custody, temporary detention or defense creamer violates internal rules
of a detention facility or obstructs the resolution of a case, the person with supervisory
authority must immediately stop the meeting and make a record. report to the head of
the detention facility and notify in writing the agency handling the case for handling. "

3.3.1.3. Completing the provisions of the 2015 Criminal Procedure Code on the
duties of the competent procedural authoritie

Firstly, specified the obligation to notify, explain the reason for the arrest of the
accused while applying measures to hold people in emergency cases, caught in the act,
to arrest people who are wanted, detained to ensure the right of the accused to be

informed.
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Second, supplement the obligations of Procedure Conducting Bodies when the
accused withdraws the complaint. Accordingly, additional provisions of Article 474 b
Withdrawal of a complaint

In case the complainant has a written document withdrawing the complaint at
any stage, the agency or person competent to settle the complaint in that period must
issue a decision to terminate the complaint settlement. Agencies and persons
competent in issuing decisions on termination of complaint settlement shall send
decisions on complaint settlement termination to complainants.

Thirdly, specifying the time limit for Procedure Conducting Bodie to resolve the
requests of participants in the proceedings. Accordingly, Clause 1, Article 175 is
amended as follows:

“When participants in legal proceedings have requests and requests regarding
matters related to the case, the investigation authorities and the agency assigned with
the task of conducting several investigating activities, the Procuracy shall receive such
request and proposal. Within 02 days after receiving the request, investigation
authorities, the agency tasking with conducting many investigative activities or
procuracy must reply whether or not to accept the request and state the reason. In
case of accepting the request, investigation authorities, the agency tasked to conduct
several investigative activities or procuracy within its responsibility must respond to
the proposal within 10 days and notify them of the result"”

3.3.1.4. Completing the provisions of the 2015 Criminal Procedure Code on the
order and procedures for investigation

Firstly, amending grounds for application of detention prevention measures

The deterrent measure as a coercive measure of state power shall only be applied
with the purpose of preventing the criminal act from taking place, completing or
preventing the accused person from obstructing the activities of the Procedure
Conducting Bodies. Bases for application of preventive measures are documents
evidencing evidence with sufficient grounds for the possibility of suspects, the
defendant will make it difficult to investigate, prosecute, adjudicate, sentence execution
and continued crime?. Therefore, the basis for applying a detention measure should only

be based on the Criminal Code imposed for a crime of imprisonment of up to 2 years

2 Tran Quang Tiep (2011), On personal freedom and coercive measures in criminal
proceedings, National Political Publishing House , Hanoi, p. 55.

18



and the actual basis indicates that the accused person continues to commit the crime or
hinders, make it difficult to investigate, prosecute, adjudicate and enforce judgments.
Accordingly, Article 119 should be amended as follows:

1. Detention may apply to accused and defendants who commit crimes which
the Criminal Code stipulates a penalty of imprisonment over 2 years when there are
grounds to identify that person in one of the following cases:

a. Other preventive measures have been taken but are in violation

b. There is no clear place of residence or the suspect's identity is unknown

c. Abscond & be arrested under a wanted notice or with signs of running away

d. Continuing to commit a crime or showing signs of continuing to commit

e. Acts of bribing, coercing or inciting other people to make false declarations,
providing false documents, destroying or forging evidence, documents and objects of
the cases, dispersing properties related to cases, threats, and control of revenge
against witnesses, crime victims, whistleblowers, and their relatives

2. transfer the provisions of paragraph 3 to

3. transferring the provisions of paragraph 4 to

4. transferring the provisions of paragraph 5 to

5. transferring the provisions of paragraph 6 to "

Secondly, amending regulations on the authorities to apply detention prevention
measures.

Investigation activities in general and the application of preventive measures, in
particular, must be under control is extremely necessary. However, the mechanism to
control the application of detention deterrent measures in CPC 2015 is that the head
and deputy heads of the investigation authorities are ordered to detain but this order
must be approved by the procuracy before implementation is not strong enough. This
control mechanism must be enhanced in such a way that the investigation authorities
are only proposed and the procuracy will decide the application of detention.
Therefore, the detention decision-making authority of the Head and Deputy Heads of
investigation authorities should be removed.

Thirdly, amending the regulations on the duration of detention in case of additional
investigation

In case of additional investigation, the accused who has been detained in the

initial investigation phase as prescribed in Clause 4 Article 174 of CPC 2015 is
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continued to be detained during the additional investigation period. This is unfair to
the accused because the accused is restricted from freedom because of the limitations
and omissions of the authorities competent to investigate. Therefore, in order to ensure
that the accused does not detain for too long, it is necessary to amend the provisions on
the detention period when additional investigation is conducted in such a way that
detention of the accused is not allowed if the detention term is in investigation
previous sentence the maximum time limit for detention has expired. Accordingly,
Clause 4, Article 174 is amended as follows:

“4. Upon restoration of investigation, additional investigation or re-investigation,
the investigation authorities shall have the right to change, apply and cancel deterrent
and coercive measures in accordance with this Code.

In cases where there are grounds prescribed by this Code to be temporarily
detained during the additional investigation, the total duration of detention must not
exceed the duration of detention prescribed in Article 173 of this Code.

The time limit for detention and extension of detention in case the case is re-
investigated complying with Article 173 of this Code”.

Fourth, supplementing and amend the regulations in the basic of search

For the basis of search of people, CPC 2015 uses the term "grounded to identify"
with heavy subjective factors in assessing the matters of the CQDT. The judgment may be
true or false, and in the case of the investigation authorities making a false statement, the
inviolable right of body to be searched is abused. The Ph.D. student proposed separating
basis of body search in Article 192 of CPC 2015 and Article 194 on body search:

1. The body search shall be conducted only when there are grounds to affirm that
the persons having tools of crime, objects, and documents of property due to such
crimes have such objects or electronic data or other documents related to the case. Can
search people that no order is required in the case of arrest of a person or when there
are grounds to confirm that the person present at the search place hides in a weapon,
murder weapon, evidence, objects and documents relating to the case

2. Transfer the content of Clause 1 to

3. Transfer the content of Clause 2 to

Fifth, amending the regulations on measures judgment

For those who are not subject to coercive measures, it is advisable to expand the

subjects not subject to coercive measures to pregnant women due to their health being
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unable to go to the meeting place with the certification of the medical establishment.
Accordingly, Article 127 of CPC 2015 can be amended and supplemented as follows:

“I. In cases where the accused person is not present under the summons without
due to force majeure or objective obstacles, he may be escorted.

Clauses 2, 3, 4 and 5 remain the same.

6. Fail to start delivering by force persons or escorting people at night. Not to
start delivering by force persons or escorting people the elderly, the seriously ill,
pregnant women cannot be presented on a summons for health reasons and certified
by health authorities. ”

3.3.2. Other solutions

3.3.2.1. Strengthening the capacity of judicial officials

The Ministry of Public Security should continue to renovate and organize the
apparatus, proactively perform well the political and ideological work for soldiers and
soldiers, not cause disturbance and interruption in performing functions, tasks of
police at all levels. For the procuracy, in the context of the implementation of the
current Government's project on reducing staff, needs to adjust and restructure the staff
in the procuracy towards a reasonable allocation of staff according to job
requirements, by province. Especially for remote and isolated provinces, appropriate
incentive policies must be in place to attract qualified staff to work. The contingent of
investigators, supervisors, and officials assigned to conduct several investigating
activities must be strengthened in training and fostering knowledge and skills,
especially training on human rights. In parallel with the improvement of professional
knowledge, the contingent of investigating and controlling officers and agencies tasked
to conduct several investigating activities must be constantly fostered in terms of
professional ethics to raise awareness, responsibility, conscience when doing conducting
proceedings, avoid biased trends.

3.3.3.2. Promoting the propagation and dissemination of laws on human rights

Promoting the propagation and dissemination of law knowledge to the people is also
an important solution to help them have the means to protect themselves when entering the
legal proceedings. Legal propaganda and education activities need to be aimed at many
different types of people and conducted through various life forms such as propaganda
through the mass media; oral propaganda; organizing law dissemination sessions,

seminars, compilation, distribution of free materials on human rights in general and
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human rights in the criminal procedure in particular; organize contests on
understanding law and human rights in the criminal law; propagandize and approve
activities of key cadres in communes, wards and townships; basic radio system; judge
activities.

3.3.3.3. Investing in modern equipment to serve investigation activities.

The Ministry of Public Security should equip and access to many advanced and
modern equipment systems manufactured from the United States, Japan, Australia, the
Federal Republic of Germany, Italy, and South Korea ... to replace the old equipment...
At the same time, the Ministry of Public Security should continue to promote the
implementation of investment projects on equipment and facilities for the criminal
technical force such as the project "Modernizing criminal technical work" for the
period from 2016 to 2020, the project "In-depth investment in chemical testing
laboratories" and the project "Building a national crime gene library". The
interrogation rooms should be arranged in a synchronous installation of audio and
video recording systems, retrofitted with microphones attached to the collar to ensure a
clear sound recording and audio recording equipment, mobile recording, providing
insulation cabinets, dehumidifiers to store and preserve DVDs, research and
installation of machinery and equipment warning when an error occurs or does not
meet the requirements of sound image quality ...

3.3.3.4. Strictly handling violations of human rights of the accused

Investigation authorities of Supreme People’s Procuracy should be more
proactive in investigating and discovering criminals. Press agencies and social public
opinion should coordinate with the authorities in detecting and speaking out about
cases of human rights abuses of participants in the proceedings. Violations of human
rights-infringing laws must be strictly handled, impartial, to avoid being respectable
and covering. Also, compensation for unjustly accused needs to be conducted urgently
and quickly. Unjustly accused must be provided with conditions for procedures and
certification of papers to serve as a basis for a claim. The agency is responsible for
unjust compensation must quickly review and respond to their requests, avoid the
situation of pushing responsibilities between Procedure Conducting Bodies and

extending the time limit for handling the case.
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CONCLUSION

1. In any country and at any given time, human rights and the guarantee of
human rights are always fundamental and important issues, attracting both theoretical
as well as practical activities, especially in criminal procedure - the basic field of
activity of the state has the function of combating crime. Especially, criminal
investigation of the criminal proceeding with the capacity and need to apply common
coercive measures is the most crucial stage in terms of human rights and the guarantee
of human rights of accused groups. Therefore, ensuring the human rights of the
accused on criminal investigation is an essential issue, the focus of ensuring human

rights in the criminal procedure.

2. Ensuring the human rights of the accused during the criminal investigation
phase bear specific signs of the secured subject, secured subjects, guaranteed subjects,
the guaranteed content and the scope of the guarantee period, guarantee purposes.
Through clarification of these specific signs, the thesis builds up the concept of
ensuring the human rights of the accused during the investigation period.

3. Ensuring the human rights of the accused on criminal investigation are
affected by factors such as institutions, policies, and laws; how to organize CQDPT
according to the procedural model; human factors; material facilities and equipment in
service of investigation activities; law propaganda and dissemination activities;
mechanisms for handling violations of human rights of suspects.

4. Ensuring human rights is a key thought, throughout CPC 2015. CPC 2015 has
inherited progressive regulations, ensured human rights in the 2003 Criminal
Procedure Code, and codified the international conventions to which Vietnam has
acceded, selectively acquired foreign regulations in accordance with Vietnamese
practices. The provisions on ensuring the human rights of the accused in the criminal
investigation in CPC 2015 have met practical requirements. However, there are still
some unsuitable legal provisions, which need to be further amended and supplemented
to increasingly improve and better meet the requirements of reality and the
requirements of the socialist rule of law state.

5. In addition to the achieved results, the practices of ensuring the human rights
of the accused in criminal investigation have limitations and obstacles such as some

cases where investigating authorities fail to comply with CPC 2015, leading to

23



mistakes in resolving cases, infringing on the human rights of the accused, the
procedural rights of the accused are not respected and guaranteed, the application of
preventive measures has not been grounded, the violations of the time limit for
custody or detention, serious violations of the order and procedures are continue.

6. For the purpose of strengthening the guarantee of the human rights of the
accused in criminal investigation, comprehensive measures must be taken. In addition
to the solution to complete the provisions of CPC 2015, other measures for capacity
building need to be implemented a team of judicial, education and law propagation
officials among the people, renewing facilities and equipment for investigation

activities and strictly handling acts of violating human rights of the accused
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