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T6i xin cam doan day 1 cong trinh nghién ctru cta riéng toi. Cac s6 lidu
trong ludn an 14 trung thue va do toi truc tiép tong hop dua trén sb liéu chinh
thirc ctia co quan c6 tham quyén. Nhiing két luan khoa hoc chua timg duoc ai

cong bd trong bat ky cong trinh nao khéc.
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LOI CAM ON

Dé hoan thanh luan 4n nay 1a mot ching dudng nd luc khong nging va
to1 da may mén nhan duoc su déng hanh, hd tro tir nhiéu ¢4 nhan va tap thé.

Truéce hét, véi su kinh trong va biét on sau sic, toi xin chan thanh cam
on GS.TS V& Khanh Vinh va TS. Tran Thi Lién, hai thay/co hudéng dan khoa
hoc d3 tan tinh huéng dan toi hoan thanh dé tai nghién ctru. T6i xin cam on quy
Thﬁy, C6 Khoa Phép luat hinh su, truong Pai hoc Luat Ha N6i da nhiét tinh
giang day, cung cap nhiéu kién thirc chuyén nganh trong sudt thdi gian toi hoc
va thuc hién nghién ctru tai nha truong. Toi xin cdm on dén Phong Dao tao sau
dai hoc, truong Pai hoc Luat Ha N6i da t6 chur, quan 1y 16p NCS28204 rt chu
d40, ludn tao diéu kién tot nhat dé toi co thé hoc tap, nghién ctru va hoan thanh
luan an; Thu vién truong Pai hoc Luat Ha Noi va Thu vién Quan doi da cung
cép tai liéu, ho tro tan tinh trong qua trinh toi thyc hién nghién ctu.

T6i cling xin giri 101 cdm on chan thanh nhat dén gia dinh, ddng nghiép,
ban bé, nhitng nguoi da dong vién, ho tro toi sudt qua trinh hoc tap, nghién ctru
va hoan thanh luén an nay.

Mic du dé c6 nhiéu cb gang, song luan an khong tranh khoi nhiing thiéu
sot. Toi rat mong nhan duoc nhiing v kién dong gop quy bau cua quy Thay/Co
va cac nha khoa hoc.

To1 xin chan thanh cam on!
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PHAN MO DAU

1. Tinh cap thiét ciia dé tai

Trong lich st phat trién x3 hoi loai ngudi, cac hanh vi bao luc, ¢6 tinh hung
hang, gdy han di xuit hién khi mau thudn x4y ra, 1 cach thirc dé c4 nhan, cong dong
bao vé cac quyén loi bi xAm pham. Tuy nhién phuong thirc nay lai gay ra bat 6n, leo
thang bao luc trong xa hoi. Khi xa hoi phat trién hon, v6i sy hinh thanh cia nha nudc,
cac co quan tién hanh t6 tung va hé théng phép luat, ngudi din di trao cho nha nude
vai trd quan trong trong viéc xac dinh cac hanh vi bao lyc néi chung va hanh vi cd y
giy thuong tich (CYGTT) hodc giy ton hai cho sirc khoé cua ngudi khic
(GTHCSKCNK) 1a t6i pham, x4y dung cac ché tai hinh sy dé trimg tri va gido duc
nguoi pham o1, giai quyét cac mau thuan, 1ap lai trat tu xa hoi. Vo1 xu hudng dé cao
quyén con nguoi, dé cao tinh gido duc hon tinh trirng tri trong luat hinh su da tao su
chuyén bién manh mé trong nghién ctru phap luat hinh sy vé t6i CYGTT hoic
GTHCSKCNK.

O Viét Nam, trong nhitng nim gan ddy, cac hanh vi pham t6i CYGTT hoic
GTHCSKCNK dién bién phtc tap, xay ra phd bién trong pham vi ca nudc va gia ting
ca vé tinh chat nguy hiém cta hanh vi 14n hau qua cho xi héi. S6 vu an ciing nhu s6
bi c4o bi dwa ra xét xir vé t6i CYGTT hoic GTHCSKCNK trong nhirng nam gan ddy
¢ xu hudng ting, cu thé sb vu an xét xir vé toi CYGTT hoic GTHCSKCNK nim 2025
so v6i nam 2018 ting 16,6%, s6 bi cdo bi xét xtt vé t0i CYGTT hodc GTHCSKCNK
nam 2025 so véi ndm 2018 ting 48,2%. Trong s cac trudng hop bi dua ra xét xir vé
to1 CYGTT hoac GTHCSKCNK thi tdi pham it nghiém trong chiém dén 77,1%, toi
pham nghi€m trong chiém 20,1%, toi pham rat nghiém trong chiém 2,74%, toi pham
dac biét nghiém trong chiém 0,03%!. Céc vu 4n thuong Xuét phat tr mau thuan nho
trong doi séng, tranh chip dan sy, bao luc gia dinh, bao luc hoc duong hoic do tac
dong cua rugu bia, mang xa hoi nhung din dén hau qua nghiém trong, rat nghiém
trong. Dic biét, nhiéu truong hop, ngudi pham toi st dung nhirng cong cy, thi doan
nguy hiém nhu dao, kiém, ma tau... 1a nhimg vii khi c6 tinh sat thuong cao, vat liéu
no hay céc loai axit, cac loai hoa chat nguy hiém khac. Nhiéu trudng hop chi vi mau

thuan nhé nhit nhu bire xtc do 15i noi, thai do ctia nan nhan khong ton trong minh

! Ngudn: Phong Tham muu Tong hop, Vin phong TAND tdi cao, 6 liéu tir nim 2018 — 2025



ma nguoi pham tdi gay thuong tich, gay ton hai cho strc khoé ctia nan nhan, thé hién
tinh chit con do. Tinh trang pham t01 CYGTT hodac GTHCSKCNK theo nhom gia
tang cling gy anh hudng xau dén trat ty, an toan xa hoi va 1am gia ting tAm 1y bat an
trong cong dong. Cho thay tinh da dang va phirc tap ctia cac hanh vi pham t6i CYGTT
hodc GTHCSKCNK doi1 héi phai c6 sy phan hoa trach nhiém hinh sy (TNHS) hop 1y
dé c6 nhitng ché tai hinh sy phu hop, tranh bo lot t6i pham, dap g yéu cau du tranh
phong, chdng toi pham.

Ngay tur khi nha nude Viét Nam non tré mai ra doi, Chinh phu 1dm thoi da ban
hanh Sic 1énh 03/SL ngay 10/10/1945; Thong tu 442-TTg ngay 19/01/1955 vé viéc
trimg tri mot s6 toi pham, trong d6 c6 quy dinh vé xtr 1y nhimg hanh vi “danh bi
thuong”. Quyén bat kha xadm pham vé than thé cia cong dan ciing dugc bao dam,
phat trién qua cac ban Hién phap tir nim 1946 dén nam 2013 va quy dinh vé toi
CYGTT hoic GTHCSKCNK ¢ cac Bo luat Hinh su (BLHS). Qua thoi gian, dé dap
g vé6i su thay d6i, phat trién ctia cac quan hé xa hoi, cac quy dinh cia BLHS vé toi
CYGTT hodc GTHCSKCNK c6 nhiéu thay doi twong tng. BLHS niam 1985 (sira doi,
b6 sung nam 1989, 1991, 1992, 1997) lan dau tién quy dinh vé t6i CYGTT hoic
GTHCSKCNK, nha lam luét da dat tén t01 danh, phan loai tdi pham va c6 su phan
hoa TNHS, tuy con don gian va mang tinh khai quat cao nhung di budc dau dap ung
duoc yéu cau xir Iy hinh sy cac hanh vi CYGTT hoic GTHCSKCNK pham tdi va
phong, chdng toi pham giai doan nay. BLHS nam 1999 (stra doi, b sung nam 2009)
da tach truong hop pham t61 CYGTT hodc GTHCSKCNK do bi kich dong manh vi
hanh vi trai phap luat nghiém trong ctia nan nhan va trudng hop vuot qua gioi han
phong vé chinh ddng thanh 02 diéu luat doc 1ap; cu thé hoa cac tinh tiét mang tinh
dinh tinh, phap dién hoa mot s6 huéng dan thanh luat. BLHS ndm 2015 (stra d6i, bd
sung ndm 2017, 2025) da c6 su chuan xac hon trong str dung thuat ngir phép ly, xay
dung céc tinh tiét dinh t6i va dinh khung hinh phat khoa hoc hon, b6 sung quy dinh
vé truong hop chuan bi pham t01. Nhu vay sau hon tdm thap ky xay dung va hoan
thién quy dinh vé t6i CYGTT hoic GTHCSKCNK, chung ta d3 tao dung duoc nhiing
co sO phap ly quan trong dé xac dinh toi pham, phan hoa TNHS, dap ung dugc cong
tac d4u tranh phong, chdng t0i pham CYGTT hoic GTHCSKCNK trong tirng giai
doan. Quy dinh vé t6i CYGTT hoic GTHCSKCNK di ngay mot dap tng tot hon

nhi¢m vu bao v¢ “quyén con nguoi, quyén cong dan... to chirc, bao vé trdt tw phap



ludt, chong moi hanh vi pham t3i; gido duc moi ngwoi y thirc tudn theo phdp ludt,
phong ngira va ddu tranh chong téi pham’>.

Thuc tién ap dung phap luat hinh sy vé t0i CYGTT hodc GTHCSKCNK d3
ghi nhan nhiéu thanh tyu xong ciling phat sinh nhitng khé khan, vueéng mic cho thay
quy dinh phap luét van can dugc nghién ciru hoan thién. Cu thé, mot s6 ndi dung quy
dinh vé t0i CYGTT hodc GTHCSKCNK chua rd rang, chua bao trum duogc hét cac
tinh hudng trong thyc té cling nhu mirc hinh phat chua dam béo twong tng véi mirc
nguy hiém cho x3 hoi cua hanh vi pham t01 trong cung mot tdi va ddi véi cac toi pham
khac. Mot s6 ndi dung mang tinh khai quat cao chwa duoc hudng dan cu thé, quy
dinh c6 diém con chua hop 1y din dén cach hiéu chua thong nhat trong qua trinh ap
dung phap luat. Pay ciing 13 nguyén nhan dan dén tinh trang nhiéu ban an bi cip phuc
tham, giam ddc tham huy, stra do nguyén nhan cha quan, trong giai doan tir nim 2018
—2025 ty 1€ huy, stra an vé t0i CYGTT hodc GTHCSKCNK do 13i chu quan cua Toa
an 1 2,03%, cao hon chi tiéu huy stra 4n do 15i chi quan ma Qudc hdi giao cho toan
nganh Toa an (1,5%)°. Nhiéu vu an c6 tinh chat, mirc d6 hanh vi va hau qua twong tu
nhau nhung & cac dia phuong khac nhau lai c6 su khac bi¢t trong dinh to1 danh, danh
gi4 cac tinh tiét dinh khung hinh phat, tinh tiét ting ning, giam nhe TNHS, lam nay
sinh tdm 1y thiéu tin twong vao tinh cong bang va nghiém minh cta phap luat. Su
thiéu théng nhat trong ap dung phap luat khong chi anh hudng dén hiéu qua dau tranh
phong, chéng to6i pham ma con tac dong truc tiép dén quyén va loi ich hop phap cia
nguoi pham téi cling nhu bi hai. Bén canh do, cac vu an vé i CYGTT hoac
GTHCSKCNK thuong phai yéu cau hoat dong giam dinh tu phéap vé ty 1¢ ton thuong
co thé (TTCT), nhung chat lugng cac két luan giam dinh con chua théng nhét, ¢c6 su
khac nhau giita cac lan giam dinh hodc giita cac co quan giam dinh. Didu nay din
dén kho khin trong viéc xac dinh chinh xac hau qua ctia hanh vi pham t61, mét trong
nhirng cin ctr quan trong dé dinh toi va quyét dinh hinh phat. Viéc trung ciu giam
dinh b sung hodc giam dinh lai nhiéu lan 1am kéo dai thoi gian giai quyét vu an,
trong khi qua thoi gian hédu qua TTCT khong con nhu lac hanh vi pham tdi vira xay
ra, anh hudng dén chéat lwong giam dinh tu phap va hiéu quéa ciia hoat dong t tung
hinh sy. Trong khi d6 tinh hinh t9i pham CYGTT hoic GTHCSKCNK van dién ra

2Piéu | BLHS ndm 2015.
3 Nguon: Phong Tham muu Tong hop, Vin phong TAND t6i cao, s0 liéu tir ndm 2018 — 2025.



phtrc tap va c6 chiéu hudng gia ting.

Do do, viéc c6 mot cong trinh nghién ciu riéng vé t0i CYGTT hoic
GTHCSKCNK theo phép luat hinh sy Viét Nam & cép dd mot luan 4n tién si la can
thiét vi cac 1y do: (i) Dudi goc d6 1y luan, mic du Viét Nam d cé nhiéu cong trinh
nghién ctru vé t6i CYGTT hoic GTHCSKCNK nhung da sé céc cong trinh chua
nghién ctru sau vé ndi ham khai niém, dic diém va co sé quy dinh t61 CYGTT hoéc
GTHCSKCNK. (ii) Chua c6 cong trinh ndo nghién ctru phap luat hinh su cac qubc
gia vé t6i CYGTT hodc GTHCSKCNK dé dua ra nhitng goi mo hoan thién quy dinh
phap luat vé t6i CYGTT hodc GTHCSKCNK phu hop véi quan diém cua Pang vé
cai cach tu phéap, xay dung Nha nudc phap quyén xa hoi chil nghia va hoi nhap qubc
té. (iii) Cac cong trinh nghién ctru quy dinh phép luat vé t6i CYGTT hoic
GTHCSKCNK con chua c6 su hé thong dudi goc do ké thira va phat trién cling nhu
nhitng luan giai phu hop. (iv) Viéc nghién ciru thyc tién 4p dung con tan mat, chi
thong qua mot sd vu viéc ¢6 vuong mac, khoang thoi gian nghién ctru ngan khong
phan anh day du nhitng két qua dat dugc va nhitng han ché vudng mac trong ap dung
phap luat vé toi CYGTT hoic GTHCSKCNK. (v) Cac dé xuat, kién nghi moi chi
nham giai quyét mot sé vudng méc, bt cap nhat dinh trong qué trinh ap dung phap
luat dé giai quyét cac vu an vé t6i CYGTT hoic GTHCSKCNK ma chua trén co s
danh gia toan dién buc tranh 1y luan va thyc tién vé t0i CYGTT hoic GTHCSKCNK
cling nhu dap Gmg duoc cac yéu cau nhu yéu cau bao dam quyén con ngudi, yéu cau
xdy dung Nha nudc phap quyén xi hoi chil nghia, yéu cau phong chdng t6i pham va
yéu cau hoi nhap qudc té.

Tu nhitng 1y do trén, t6i CYGTT hodc GTHCSKCNK céan phai dugce xem xét
danh gia toan dién trén cac mat 1y luan, quy dinh phap luat ciing nhu thuc tién ap
dung. Déng thoi ¢ sy tham khdo, so sanh, chon loc kinh nghiém lap phap cua mot
s6 qudc gia trén thé gidi. Trén co s& d6 dua ra cac dé xuat nham nang cao chét lugng
ap dung phap luat, dap ung yéu cau phong ngira tdi pham ciing nhu dinh hudng tng
xtr cho ban than ngudi pham toi va xa hoi. Xuat phat tir nhitg van dé néu trén cho
thdy viéc nghién ctru dé tai “Tgi ¢6 y gdy thwong tich hodc gdy ton hai cho sikc khoe
cia nguwoi khdc theo phdp ludt hinh sy Viét Nam” mang tinh cip thiét, c6 ¥ nghia Iy luan
va thyc tién. Két qua nghién ctru ciia luan 4n nay s& goép phan tich cuc vao qua trinh

hoan thién phap luat hinh sy n6i chung va phap luat hinh sy vé t6i CYGTT hoic



GTHCSKCNK néi riéng ciing nhu vao hiéu qua cia cong cudc dau tranh phong, chong
t0i pham CYGTT hodac GTHCSKCNK.

2. Muc dich nghién ctru va nhiém vu nghién ciru

2.1. Muc dich nghién ctru

Muc dich nghién ctru cua lu2n an 1a trén co s& nghién ctru 1y luén, kinh nghiém
quéc té, quy dinh phap luat va thuc tién 4p dung quy dinh phap luat vé t6i CYGTT
hoic GTHCSKCNK dé d& xuit cac giai phap nhdm nang cao chit luong ap dung
phap luat vé ti CYGTT hoic GTHCSKCNK & Viét Nam.

2.2.Nhiém vu nghién ciru

Pé dat dugc muc dich nghién ctru néu trén, ludn an phai giai quyét duoc nhitng
nhiém vu cu thé sau:

Thir nhdt, tong quan tinh hinh nghién ctru trong nudc va ngoai nude lién quan
dén dé tai dé xac dinh nhitng van dé tiép thu, nhiing van dé can tiép tuc nghién ciru.

Thir hai, nghién ctru nhitng van dé 1y luan vé t6i CYGTT hoic GTHCSKCNK
nhu khai niém, dic diém; phan tich co sd viée quy dinh t0i CYGTT hoac GTHCSKCNK
nhu co s& 1y luan, co s& phap 1y va co s thuce tién.

Thir ba, nghién ciu quy dinh cta phap luat hinh sy vé t6i CYGTT hoic
GTHCSKCNK ¢ mét s6 nude (gém: Trung Qudc, Lién Bang Nga, Thuy Dién, Lién
Bang Purc va Hoa Ky) tiéu biéu dai dién cho hé théng phap luat xa hoi chu nghia, hé
théng phéap luat Common law va Civil law dé phén tich, d6i chiéu va rat ra kinh
nghiém cho Viét Nam.

Thir tw, phan tich, 1am rd quy dinh cia phap luat hinh sy Viét Nam tir nam
1945 dén nay vé t6i CYGTT hodc GTHCSKCNK, thuc tién 4p dung phap luat vé toi
CYGTT hodac GTHCSKCNK trén ca nude. Tur do chi ra nhitng diém d3 dat duoc
cling nhu xac dinh nhitng han ché, vuéng mic va nguyén nhan ctia nhitng han ché,
vuéng mic nay.

Thir ndm, nhan dién cac yéu cau nang cao chat luong ap dung phap luat vé toi
CYGTT hoic GTHCSKCNK 1a yéu cau bao vé quyén con ngudi, yéu cau xay dung
Nha nuée x3 hoi chu nghia, yéu cau phong chdng t6i pham, yéu cau hoi nhap qudc
té; trén co sd cac yéu cau nay dé xuit cac giai phap pht hop nhim nang cao chat
luong 4p dung phép luat vé t6i CYGTT hoic GTHCSKCNK.



3. Pbi twong va pham vi nghién ctu

3.1.Pdi twgng nghién ciu

Déi trong nghién ctru cua dé tai 1a nhitng van dé 1y luan vé t6i CYGTT hoic
GTHCSKCNK, quy dinh cta phéap lut hinh sy Viét Nam va mot sé nudc vé toi
CYGTT hoic GTHCSKCNK; két qua 4p dung phép luat hinh si vé t6i CYGTT hodc
GTHCSKCNK trén ca nudc tir nim 2018 dén nam 2025.

3.2.Pham vi nghién ctru

Luan 4n nghién ctru toan dién nhitg van dé trong pham vi 1y luan vé toi
CYGTT hoac GTHCSKCNK; quy dinh cia phap luat hinh sy Viét nam vé toi
CYGTT hoac GTHCSKCNK g@)m ndi dung dinh t1 danh va quyét dinh hinh phat,
cu thé 1a Piéu 134 BLHS nam 2015 sira d6i, bd sung ndm 2017, nam 2025 va cac van
ban hudéng dan ap dung nhu cac Nghi dinh, Thong tu, Nghi quyét ctia Hoi dong Tham
phan Toa an nhan dan (TAND) t4i cao. Luan 4n ciing nghién ctru quy dinh cta phap
luat hinh sy vé t6i CYGTT hodc GTHCSKCNK ¢ mét sé qudc gia trén thé giéi. Tuy
khong phai 14 so sanh luat nhung két qua nghién ctru phap luat mot s6 qudc gia s& rat ra
mét s6 kinh nghiém cho Viét Nam.

Vé khong gian: O trong nudce, luan an phan tich quy dinh cta phép luat hinh
su Viét Nam vé toi CYGTT hoic GTHCSKCNK, két qua ap dung cac quy dinh phap
luat trong qué trinh giai quyét cac vu an vé t6i CYGTT hodc GTHCSKCNK trén ca
nuée. O ngoai nude, ludn an tip trung nghién ciru quy dinh ctia mot qudc gia dai dién
cho hé théng xa hdi chu nghia 1a Trung Quéc; mot quéc gia dai dién cho h¢ théng xa
hoi chil nghia da tan ra, c¢6 1anh tho trai dai ¢ hai chau 1 Lién Bang Nga; hai qudc gia
& Chau Au luc dia 1a Thuy Pién va Lién Bang Dtic; mot qudc gia dai dién cho hé
thng luat Anh My 1a Hoa K3y.

Vé thoi gian: Luan an nghién ctru vé t6i CYGTT hodc GTHCSKCNK tir nim
1945 dén nay nhung tap trung chii yéu vao giai doan tir khi BLHS nam 2015 ¢6 hiéu
luc thi hanh. Ddi v6i két qua ap dung phap ludt hinh su vé t6i CYGTT hoic
GTHCSKCNK, luan 4n nghién ciru trong giai doan tdm (8) ndm, tir nim 2018 dén
nam 2025.

4. Cau héi nghién ciru, gia thuyét nghién ctru

4.1.Cau héi nghién ciru

1. Can ¢6 nhitng yéu t6 nao dé dam bao nhan thic o t6i CYGTT hoic



GTHCSKCNK vé mat Iy luan? Phap luat cac qudc gia trén thé giéi quy dinh nhu thé
nao vé loai toi pham nay?

2. Lich st phap luat quy dinh vé t0i CYGTT hoic GTHCSKCNK nhu thé nao?
Nhiing gi duogc ké thira, nhimng gi dugc phat trién, nhitng van dé nao van chua duoc
giai quyét? Cac quy dinh nay da dam bao rd rang so v6i mot so t6i pham khac co cac
d4u hiéu phap 1y twong dong chua?

3. Viéc ap dung céc quy dinh cia BLHS Viét Nam vé t0i CYGTT hodc
GTHCSKCNK trong thyc tién giai quyét cac vu an di dat duoc nhing két qua gi? Co
nhiing han ché, vuéng méc gi; nguyén nhan ciia nhimg han ché, viuéng mic do?

4. Can hoan thién phap luat nhu thé nio va giai phap gi dé bao dam hiéu qua
ap dung phap luat vé t6i CYGTT hoic GTHCSKCNK?

4.2.Gia thuyét nghién ciru

Gia thuyét nghién ctru 12 nhiing luan diém ma luan 4n can chtiing minh va lam
r3. Trén co s cac cau hoi nghién ciru néu trén, luan 4n xac dinh céc gia thuyét nghién
ctru nhu sau:

Thir nhdt, hién nay chua c6 cong trinh riéng biét nghién ctru chuyén sau vé 1y
luan t6i CYGTT hodc GTHCSKCNK; chwa c6 cong trinh ndo nghién ctru vé phap
luat cac qudc gia vé t6i CYGTT hoidc GTHCSKCNK dé dé xudt mot sd kinh nghiém
cho Viét Nam.

Thir hai, chua c6 cong trinh nao 1am r& qua trinh hinh thanh, phat trién quy
dinh vé t6i CYGTT hodc GTHCSKCNK tlr ndm 1945 dén nay, dic biét 1 so sanh
toan dién voi cac t61 pham co yéu td twong dong; 1am rd cu trac dic biét cia quy
dinh tai Piéu 134 BLHS nim 2015; chi ra nhitng vu diém, han ché cta nhitng quy
dinh nay.

Thi ba, thuc tién ap dung phap luat vé t6i CYGTT hoic GTHCSKCNK di dat
duoc mot s két qua nhat dinh song van con nhirng han ché, bat cap can nghién ctu
1am 1 nhirg nguyén nhan cta han ché, bat cap do.

Thir tu, hién nay cac dé xuat, giai phap dé niang cao chat lugng ap dung phap
luét vé t6i CYGTT hodc GTHCSKCNK con tan mat, chua toan dién va chua phu hop
v6i cac yéu cau cua x3 hoi. Vi vay can nghién ctru, dé xuat va hé thdng cac giai phap
toan dién va phu hop dé nang cao chat lugng ap dung phap luat vé t6i CYGTT hoic
GTHCSKCNK.



5. Phwong phap luin, cich tiép cin van dé nghién ctru va phwong phip
nghién ciru

5.1. Phwong phap luan

Toan bg luan an dugc nghién ctru dya trén co s& phuong phap luan cua chu
nghia Mac — Lé nin va tu twong H6 Chi Minh vé Nha nudc va phép luat; cac quan
diém cua Dang va Nha nuée ta vé xdy dung Nha nude phap quyén xa hoi chi nghia,
cai cach tu phap va hoan thién hé thdng phap luat trong giai doan hién nay. Trong d6
phuong phap luan duy vat bién chtng 1a phuong phap quan trong nhat duoc nghién
ctru sinh (NCS) str dung trong nghién ciru dé danh gia, nhan thtc ting van dé ma
luan 4n can giai quyét tir d6 rat ra két luan, dé xuat nhimng giai phap hoan thién phap
luat va bao dam ap dung dung quy dinh vé t6i CYGTT hoic GTHCSKCNK. Bén
canh d6, cac luan diém khoa hoc, két luan khoa hoc 13 thanh twu cua céc nganh khoa
hoc phap 1y ma dac biét 1a khoa hoc phéap ly hinh sy dugc trinh bay trong cac cong
trinh khoa hoc d dugc cong bd cua cac chuyén gia ciing duge sit dung 1am co so Iy
luan dé NCS viét luan an.

5.2.Cach tiép cin van dé nghién ciru

Luan an tiép can toi CYGTT hodc GTHCSKCNK trudc hét tir gboc do khoa
hoc luat hinh sy vé t6i CYGTT hoic GTHCSKCNK. Pic biét 1a trong bdi canh nén
tu phap hinh su dang c6 su chuyén bién tich cuc sang hudng hién dai, nhan dao hon
thi toi pham xam pham dén cac quyén con ngudi nhu t6i CYGTT hoiac GTHCSKCNK
1a d6i twong can dugc quan tm nghién ctiru theo hudng nay. Trén co sé d6 luan an
phan tich quy dinh cua phap luat hinh sy ma dic biét 1a Piéu 134 BLHS nam 2015
sira doi, bo sung nam 2017, nam 2025 ciing nhu thuc tién ap dung phap luat vé toi
CYGTT hoic GTHCSKCNK tir khi BLHS nam 2015 c6 hiéu luc thi hanh dén nam
2025 trén ca nudc. Ludn an sé& st dung nhitng két qua nghién ciru thyc tién dé chimg
minh nhiing van dé 1y luan va quy dinh phéap luat da dat dugc, nhiing van dé con
vuéng mac can phai stra doi dé dé xuit mot sb giai phap hoan thién phap luat ciing
nhu bao dam ap dung dung quy dinh vé t6i CYGTT hoic GTHCSKCNK.

5.3.Phwong phap nghién ciru

Dé hoan thanh luan 4n, NCS st dung mot sé phuong phap nghién ciru khoa
hoc nhu:

Phuwong phdp phan tich, tong hop: dugc tac gia sit dung trong tat ca cac chuong



cta luan 4n dé dién giai, ching minh, thuyét phuc vé cic van dé 1y luan, phéap luat va
thuc tién lién quan dén t6i CYGTT hoic GTHCSKCNK. Pay 1a phuong phap nghién
clru co ban cua khoa hoc phap 1y, c¢6 vai trd quan trong trong viéc xay dung, trién
khai cac luan diém khoa hoc, cac 1ap luan va chimg minh cac gia thuyét nghién ctru
cta luan an. Thong qua phuong phéap phan tich, tong hop, NCS chia dbi twong nghién
ctru thanh cac ndi dung, yéu t6 va phuong dién dé xem xét mot cach toan dién va sau
sdc. Khai niém, dic diém cua t6i CYGTT hoic GTHCSKCNK duoc phan tich tur ngilr
nghia, cac hanh vi, cac quan diém da c6 roi tong hop lai thanh két luan riéng. Ddi véi
cac quy dinh cta phap luat duoc phan tich theo tirng yéu té cau thanh t6i pham, cac
khung hinh phat co ban, ting nang. Phuong phap nay ciing dugc st dung dé phan tich
cac quan diém khoa hoc, cac ban an va s lidu xét xtr dé 1am rd cho luan diém va duc
rt ra nhitng két luan khoa hoc vé thuc trang phap luat, thuc tién ap dung phap luat,
nhing bat cap, han ché con ton tai. Phuong phap phén tich, tong hop ciing bao dam
tinh lién két ctia ca ludn an, nhitg két qua nghién ctru & chuong trudc duoc phan tich va
tong hop dé 1am co so trién khai cac noi dung nghién ctru & chuwong sau. Viéc str dung
phuong phap phan tich, tong hop gitp NCS dua ra gia thuyét, dién giai va lap luan
chimg minh mot cach khoa hoc, logic va thuyét phuc dbi véi cac ndi dung nghién ciru.

Phwong phdp tiép cin quy pham: duoc sit dung & Chuong 2 cua luan an nham
nghién ctru, hé théng hoa va giai thich cac quy dinh ctia phap luat hinh sy hién hanh
vé t0i CYGTT hoic GTHCSKCNK. Pay 1a phuong phap dic trung cta khoa hoc
phap ly, thong qua viéc phan tich ndi dung cac quy pham phdp ludt xac dinh y chi
ctia nha 1am luat va 1am rd gia tri phap 1y ctia cac quy dinh trong mdi lién hé voi hé
théng phap luat noi chung. Thong qua phuong phap nay, NCS phén tich cac quy dinh
ctia BLHS, cac vin ban hudng din dé 1am 1 cac ndi dung phap 1y. Bén canh do,
phuong phap tiép can quy pham con duoc sir dung dé giai thich, danh gia cac thuat
ngtr phap 1y da phu hop vaéi 1y ludn chua, viée giai thich cac thuat nglr nay da dam
bao ap dung thong nhét trong thyc té chua. Viéc van dung phuong phap nay gitp luan
an xay dung dugc co sé phap 1y dé nghién ciru thuc tién viéc ap dung phap luat vé
t01 CYGTT hoac GTHCSKCNK.

Phuwong phap nghién cvu lich su: duge st dung trong Chuong 2 va Chuong 3
ctia luan 4n nham nghién ctru qua trinh hinh thanh, phat trién va hoan thién cac quy
dinh cua phép luat hinh sy Viét Nam vé t0i CYGTT hoic GTHCSKCNK qua tung
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giai doan lich str. Phuong phap nay gitp hinh thanh tu duy tong quan vé cac budc
chuyén trong nhén thire, sy gin két va tiép ndi vé mat thoi gian ctia nhimg quy dinh
phap luat. Thong qua viéc nghién ctru cic quy dinh vé toi CYGTT hoic GTHCSKCNK
dugc quy dinh trong cac BLHS, cac vian ban huéng dan, ludn an 1am 16 su thay doi
trong nhan thic ctia nha lam luat ddi v4i hanh vi xAm pham strc khoé con nguoi, su
thay ddi trong chinh sach hinh su tir chi yéu nhan manh tinh trimng tri sang két hop
giita trirng tri va gido duc, phong ngira, bao dam quyén con ngudi va dap Gmg cac yéu
ciu cai cach tu phap trong bdi canh méi. Phuong phap nay con lam rd su gin két va
tinh ké thira giita cac quy dinh phap luét vé t6i CYGTT hoic GTHCSKCNK qua cac
thoi ky, nhan dién nhiing gia tri phdp ly, nhiing kinh nghiém 1ap phap va ap dung
phap luat co thé tiép tuc ké thira, phat huy trong qua trinh hoan thién phéap luat hién
nay. Phuong phap nay con dam bao cho nhiing dé xuat, kién nghi cua luan an khong
chi ¢6 ¥ nghia vé mit 1y ludn ma con phan anh ding trinh d phat trién cia phéap luat
hinh sy Viét Nam trong viéc bao vé quyén con ngudi ndi chung va bao vé sitc khoé
con nguoi nodi riéng.

Phuwong phap so sanh: dugc st dung & Chuwong 1 va Chuong 2 ciia luan an. O
Chuong 1, luan 4n s& nghién cttru quy dinh phap luat hinh su ctua Viét Nam vé toi
CYGTT hoic GTHCSKCNK véi phap luat hinh sy mét s6 qudc gia nhu Trung Qudc;
Lién Bang Nga; Thuy Dién; Lién Bang Diic; Hoa Ky vé cac ndi dung: Tén goi loai
to1 pham, khi nao hanh vi CYGTT hoac GTHCSKCNK dugc coi la to1 pham, cac loai
hinh phat duoc ap dung. Phuong phap nay gitp nghién ctru cac van dé xa hoi xay ra
& cac quoc gia khac dé tim ra nhitng diém twong dong va nhiing giai phap ma chiing
ta co thé hoc tap. O Chuong 2, phwong phép so sanh dugc NCS st dung dé phan biét
t6i CYGTT hoic GTHCSKCNK véi mét s6 toi pham c6 diém tuong dong, tir d6 rat
ra nhitng diém khac nhau.

Phwong phdp khao sdt thiee tién: duge stt dung & Chuong 3 cta ludn an nham
muc dich thu thap, phan tich va danh gia cac dir li¢u thuc té lién quan dén viéc ap dung
phap luat hinh sy d6i v6i t6i CYGTT hoic GTHCSKCNK. Viéc sir dung phuong phap
nay lam rd két qua xét xtr vé toi CYGTT hodc GTHCSKCNK, tir d6 nhan dién duoc
nhirg két qua dat duoc, nhitng kho khin, vudng mic va nguyén nhan. Théng qua
viéc khao sat cac ban an, NCS rat ra mot sé danh gia vé tinh hinh ap dung phap luat
vé t0i CYGTT hodc GTHCSKCNK nhu: nhén thirc gilrta cac co quan tién hanh t6
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tung vé viéc ap dung phap luét; viéc 4p dung cac hinh phat thé hién sy khoan hong
ctia phap luat; nguyén nhan ctia viéc huy, sira cac ban an. Xem xét, kiém tra viéc ap
dung phép luit trong xét xtr cac vu an vé t6i CYGTT hodc GTHCSKCNK c6 nhiing
vu diém han ché gi, nguyén nhan cta nhimng wu diém, han ché dé. Tir d6 c6 co sé dé
dat ra cc gia thuyét, ching minh tinh kha thi cta gia thuyét ciing nhu dua ra cac giai
phap dé nang cao chat luong ap dung phap luat vé t6i CYGTT hoic GTHCSKCNK.

Phwong phdp nghién ciru dién hinh: duge st dung & Chuong 1 va Chuong 2
ctia luan an. NCS lya chon cac tinh hudng, vu an dién hinh trong thyc tién dé lam rd
mot s6 van dé 1y luan ciing nhu nhitng van dé ap dung phap luit con sai sot, vudng
mic hay c6 nhiéu quan diém giira cac co quan tién hanh t6 tung. Viéc lua chon cac
vu 4n ndy khong chi dua trén tinh tiéu biéu ma con cin cr vao mirc d phuc tap cia
cac tinh tiét trong vu an, khé khin trong viéc dinh toi danh, x4c dinh 161, danh gia hau
qua, ap dung tinh tiét dinh khung va phan hoa TNHS. Thong qua viéc nghién ctru
tung vy an cy thé, luan an 1am rd mot s6 ndi dung 1y luan, nhirng bat cap cua cac quy
dinh phap luat hién hanh vé t0i CYGTT hodc GTHCSKCNK khi ap dung vao thuc
tién, dong thoi chi ra nguyén nhan dan dén viéc nhan thirc va ap dung phap luat chua
théng nhat. Pay 1a phuong phap gitp két ndi gitra 1y luan va thuc tién, kiém ching
tinh phu hop, kha thi cua cac quy dinh phép luat hinh sy hién hanh cling nhu cdc quan
diém khoa hoc c6 lién quan. Trén co so phan tich cac tinh hudng thyc tién dién hinh
nay, NCS ciing dé xuét cac kién nghi dé hoan thién phap luat va cac giai phap gitp
nang cao hi¢u qua ap dung phap luat.

6. Nhirng diém méi ciia luin an

Luan an la cong trinh nghién clru dau tién tiép can vé t6i CYGTT hoac
GTHCSKCNK theo phap luat hinh sy Viét Nam mot cach hé théng, toan dién va
chuyén sau dudi goc do khoa hoc luat hinh sy tinh dén thoi diém hién nay. Lun an
c¢6 nhitng diém méi sau:

Thir nhdt, trén co so ké thira nhitng két qua nghién ctru trude do, ludn an da
lam rd khai niém vé thuong tich, ton hai cho sirc khoé va ton thuong. Cac véan dé ly
lun, dic diém, ban chit cua hanh vi CYGTT hoic GTHCSKCNK cling nhu céc van
dé co s6 1y luén, co s phép luat va co sé thuc tién dé quy dinh t01 CYGTT hoac
GTHCSKCNK da dugc luan an luén giai.

Thir hai, trén co s& nghién ctru, phan tich quy dinh phap luat hinh sy cua mot
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s6 quéc gia trén thé gidi gdbm: Lién Bang Nga, Trung Qudc, Thuy Pién, Lién Bang
Puc, Hoa Ky vé t6i CYGTT hodc GTHCSKCNK, luan an da dua ra mot s6 goi mo
cho Viét Nam nhu: khong nén quy dinh to1 pham ghép CYGTT hoac GTHCSKCNK
ma chi nén quy dinh 1a t§i ¢d ¥ gdy TTCT; giam mirc hinh phat tii, mé rong 4p dung
cac hinh phat khong tude tu do nhu phat tién, lao dong, lao dong cai tao...; can nhic
giita viéc xay dung quy dinh vé t6i CYGTT hoic GTHCSKCNK theo hudng chi tiét,
giam bot viée phu thudce vao van ban huéng dan hay c6 dong, ngin gon véi cac quy
pham mang tinh khai quat cao, khong can sira doi thuong xuyén.

Thur ba, trén co s¢ nhan dién dugc nhitng diém con han ché trong quy dinh ctua
phap luat hién hanh ciing nhu nhitng khé khan, vudng méc trong thuc tién ap dung
phap luat, ludn an di x4c dinh duoc nhitng yéu cau can nang cao hiéu qua ap dung
phap luat hinh sy Viét Nam dé tir d6 dé xuat nhiing giai phap nham nang cao hiéu
qua ap dung phap luat hinh su vé t6i CYGTT hoic GTHCSKCNK. Céc giai phap ma
luan an d& xuét tap trung vao hai nhom 13 nhom hoan thién quy dinh phéap luat va
nhom giai phap khéc. Trong do6 cac gidi phép hoan thién quy dinh phap luat 1a trong
tam, bao gdm: (i) hoan thién quy dinh tai Diéu 134 BLHS nam 2015 (gdm: sira tén
t61 thanh ti ¢ y gdy TTCT, bo tinh tiét “dung vii khi, vat liéu n6”, bo thuat ngit “axit
nguy hiém”, b6 sung truong hop chita bénh cho ngudi than ctia minh tai diém d khoan
1, bo tinh tiét “gay thuong tich 1am bién dang ving mat cia nguoi khac ma ty 18
TTCT 61% trd 1€n, xem xét giam hinh phat tu, mé rdng ap dung hinh phat tién, cac
bién phap chuyén huéng”; (ii) ban hanh cac van ban hudng dan déi véi cac dau hidu
“dung hung khi nguy hiém”, “pham t6i 02 lan tro 1én”, “Ddi v6i nguoi dang thi hanh
cong vu hoac vi 1y do cong vu cia nan nhan”, truong hgp CYGTT hodc
GTHCSKCNK d6i v6i nhiéu ngudi ma ty 16 TTCT ctia mdi ngudi & mot khung hinh
phat khéac thi viéc quyét dinh hinh phat phai can cir vao hau qua TTCT cua ca hai
nguoi nhu ddi véi truong hop c6 hai hanh vi pham t61, truong hop pham t01 CYGTT
hodc GTHCSKCNK trong trang thai tinh than bi kich dong manh.

7. Y nghia Iy ludn va thye tién ciia luin an

7.1.Vé mit khoa hoc

Luan 4n hinh thanh tu duy phap 1y vé giéi han hanh vi CYGTT hoic
GTHCSKCNK duoc xem 1a tdi pham ¢ Viét Nam hi¢n nay.

Luén 4n nghién ctru trén co s khoa hoc phép 1y hinh su qué trinh hinh thanh,
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phat trién cac quy dinh vé t6i pham CYGTT hoic GTHCSKCNK trong cac BLHS.
Paénh gia cac yéu t6 tic dong dén hoat dong xay dung phap luat dé tir 46 dua ra nhing
kién nghi hoan thién.

7.2.Vé mit thye tién

Luan an dé& xuit nhitng giai phap cu thé nham hoan thién phéap luat va ning
cao chit luvong ap dung phap lut vé t6i CYGTT hoidc GTHCSKCNK.

Luén 4n c6 thé st dung lam nguén tai liéu tham khdo cho céc can bd co quan
diéu tra, vién kiém sat va toa an. Pong thoi, ddy con 1a tai liéu cho viéc nghién ciru,
giang day mon hoc Luat Hinh sy ¢ cac co s dao tao vé Lut.

8. Két cAu ciia ludn an

Ngoai Phan m¢ dau, Phan tong quan, Phan két luan va Danh muc tai liéu tham
khao, ndi dung cta luan an gom ba (03) chuong sau:

Chuong 1: Nhitng van dé chung vé t6i ¢d y gdy thuong tich hoic giy ton hai
cho strc khoe ctia nguoi khac

Chuong 2. Quy dinh cua phéap luat hinh sy Viét Nam vé tdi ¢6 ¥ giy thuong
tich hodc gy ton hai cho strc khoe ctia nguoi khac va thuc tién ap dung

Chuong 3. Yéu cau va giai phap nang cao chét luong ap dung phap luat hinh

su Viét Nam veé t0i ¢d ¥ gy thuong tich hodc gdy ton hai cho stic khoe ctia nguoi khac
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PHAN TONG QUAN VE VAN PE NGHIEN CUU

1. Tong quan tinh hinh nghién ciru dé tai luin 4n

D3 c6 nhiéu cong trinh nghién ctiru khoa hoc lién quan dén t6i CYGTT hoic
GTHCSKCNK ¢ nhiéu mirc d¢ nhu: Sach chuyén khéo, luan 4n, cac dé tai nghién
ctru khoa hoc, luan van, cac bai bao khoa hoc... trong cac linh vuc chuyén nganh luat
hoc. Cac cong trinh tip trung nghién ctru vé nhom tdi xAm pham tinh mang, strc khog,
nhan phém, danh du con nguoi; mot ) cong trinh tiép can tir goc do bao lyc trén co
sO gidi hodc bao luc ddi véi nhan vién y té.

Mot sb cong trinh & trong nudc nghién ctu riéng vé t6i CYGTT hoic
GTHCSKCNK tap trung vao goc do toi pham hoc va bién phap phong ngira co thé
ké dén nhu: Cubn “Pdc diém, nguyén nhdn ciia t3i pham cé y gdy thirong tich - hoat
dong phong ngtra cua luc lwong Canh sat nhdn ddan” cia tac gia Bui Van Thinh, NXB
Cong an nhan dan, nam 2007; Luén an tién si "Pdu tranh phong, chong téi pham cé
sw dung bao lyc o Viét Nam hién nay” cla tac gia Nguyén Ngoc Binh, Vién Nha nudce
va Phap luat, nim 2010; Luén an tién si “Phong, chong t6i c6 y gdy thirong tich hodc
gdy ton hai cho sitc khde ciia nguwoi khdc trén dia ban thanh phé Ho Chi Minh” cia
tac gia Huynh Ngoc Anh, Hoc vién Khoa hoc x3 hoi, ndm 2015; Luén 4n tién si
“Phong ngira cdc tdi xdm pham tinh mang, sirc khoé ciia con ngudi tir thuc tién tinh
Bac Liéu” cua tac gia Tran Ha Bao Khuyén, Hoc vién Khoa hoc xa hoi, nam 2020;
Luén an tién si “Phong ngira tinh hinh cdc t9i xdm pham sirc khoé ciia con nguwoi trén
dia ban cac tinh Tay Nam B¢ cua tac gia To Ngoc Puong, Hoc vién Khoa hoc xa
hoi, Ha Noi, ndm 2024... Cac cong trinh trong nude nghién ctu tiép can tir goc do
bao luc nhu Ho1 thao quéc té “Phap luat Vvé xir ly bao lyc trén co so gioi, kinh nghiém
quéc té va tham khao cho Viét Nam”, do Truong Pai hoc Luét, Pai hoc Quéc gia Ha
Noi phdi hop véi Vién Friedrich-Ebert-Stiftung t6 chirc nam 2024 bao géom mot sb
cong trinh nghién ctru 1y luan vé hanh vi bao luc trén co s gidi nhu: Chuyén dé
“Quan niém vé bao luc trén co sd gidi va mot sé van dé dit ra ddi véi phap luat xir
1y bao luc trén co so gidi tai Viét Nam” cia tac gia Lé Lan Chi, Chuyén dé “Ranh
gidi gitra xtr ly hinh sy va xtr Iy hanh chinh céc hanh vi bao luc gia dinh ¢ Viét Nam
hién nay” cua cac tac gia Tran Thu Hanh, Lé Lan Chi, Cao Thi Huong Giang. Tuy
khong nghién ctru tryc tiép vé hanh vi CYGTT hodc GTHCSKCNK nhung cac cong

trinh ndy cung cap co sé 1y luan virng chac veé viéc xtr 1y hinh sy hanh vi bao lyc néi
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chung va hanh vi bao luc trén co sé gidi ndi riéng trong d6 c6 bao gdbm cac hanh vi
bao lyc nhim dén stc khoé con nguoi, can cu dé toi pham hod va phi td6i pham hoa
cling nhu ranh gidi gitra td1 pham va vi pham hanh chinh.

Céc cong trinh ngoai nude nghién ctru tiép can tir goc dd hanh vi bao luc c6
thé ké dén nhu:

Lu4n 4n tién si “Enterprising extremists crime, religion, and the business of
violence in Pakistan” (tam dich: Toi pham cuc doan manh dong, ton gido va hoat
dong kinh doanh bao lyc & Pakistan) cta tac gia Rabia Zafar, Truong Luat va Ngoai
giao Fletcher, Dai hoc Tufts, nam 2019. Luan an da bac bo quan niém phé bién cho
rang y thirc hé ton gido 1a nguyén nhan chinh va tryc tiép dan dén bao lyc cuc doan
tai Pakistan, thay vao d6 xdy dung quan diém vé cdu truc loi ich va dong co cua cac
chu thé bao luc. Tac gia ciing xay dung khai niém “enterprising extremists” dé chi
nhirng chu thé sin sang su dung bao luc chinh tri, bao luc sdc toc, bao luc cuc doan
va to1 pham c6 td chtre dé tdi da hod loi ich. Trén co s& nghién ctru thuc tién, tac gia
da chi ra cac yéu td chinh anh huong dén xu hudng bao luc cuc doan gém: su hau
thuan ctia nha nudc, su canh tranh giita cdc nhom gay bao luc va sy suy yéu cua
truyén théng. Cong trinh déng gbp trong viéc tiép can cu trac toi pham tir goc do
chinh sach luat, dua ra cac giai phap nham vao ciu trac kinh té - x4 hoi cua timg dia
phuong dé triét tiéu cac dong co loi ich vat chét ctia cac nhom toi pham c6 t6 chuc.

Luan an “Standing her ground: Legal Constraints on Women Who have been
Victims of Violence” (tam dich: Giit vitng lp trudng: Nhitng han ché phap 1y d6i véi
phu nit 1a nan nhan cua hanh vi bao luc), cta tac gia Janae E.Thomas, Truong Nghé
thuat va Khoa hoc, Pai hoc Nam Florida, ndam 2023. Cong trinh dua ra Hoc thuyét
lau dai (Castle doctrine) theo d6 hé thdng phap luat My duoc xay dung trén nén tang
gia trudng, phan biét chung tdc va gidi tinh, gay bat lgi 16n cho phu nit khi ho can tu
vé trudce bao lyc. Yéu td “nguy co tirc thoi” (imminence) khién cho phu nit khong thé
tu vé dé bao vé minh trong cac tinh huéng bao luc gia dinh do ban do1 gay ra, noi ma
cic moi de doa dién ra mang tinh lap di lap lai va kéo dai. Cong trinh ciing dua ra
khai niém “Hiéu tng bay kép” khi phu nit khong chi phai tu vé trudc ké bao hanh ma
con phai tir bao vé minh truée mot hé thdng phap luat hinh su thiéu 1ong tin vao nan
nhan. Két qua phan tich cic vu 4n tir nim 1855 dén nam 2020 khang dinh phuy nir da

den gip rat nhiéu bat lgi khi yéu cau phap luat bao vé. Tir d6 dé xuét cac giai phap
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hoén thién phap luat theo hudng dua trén co sé gidi va ton thuong tim 1y ctia nan nhén.

Luan an “The Culture — Responsibility Relationship in the Criminal Law of
England and Wales” (tam dich: Mdi quan hé giita vin hoa va trach nhiém trong luat
hinh su cua Anh va xit Wales), cta tac gia Janet Keliher, Dai hoc Exeter, nam 2018.
Luan 4n sir dung phuong phap nghién ciru lién nganh két hop luat hoc, xa hoi hoc,
nhan ching hoc, triét hoc va toi pham hoc dé phan tich cac cach thirc hé thong phap
luat hinh su tiép can cac yéu td van hoa trong xac dinh TNHS. DPac biét, cong trinh
phan tich cac vy an hinh sy lién quan dén hanh vi bao lyc gia dinh, giét ngudi vi danh
du (honour-based violence), cudng ép hon nhén, cit 4m vat phu nir, ciing nhu cac
hanh vi bao luc xuét phat tu chuan muc van hod hoic ton gido cia mot ) cong déng
nhap cu tai Anh. Tac gia nghién ciru cach thirc hé théng tu phap hinh sy Anh va xir
Wales danh gid TNHS cta nguoi pham tdi khi hanh vi pham tdi chiu anh hudng boi
yéu t6 vin hod, cho rang phap luat hién hanh thiéu su théng nhét trong viéc xem xét
cac yéu td van hod khi dénh gia 18i, dong co, kha ning nhan thirc va mac do trach
nhiém cta nguoi thuc hién hanh vi pham toi. Cong trinh ciing nghién ctru van dé da
van hod, viéc cac tip quan vin hoa dan dén hanh vi bao luc xam hai phu nir hoac tré
em, d& xuat xay dung mé hinh tiép can “culture-responsibility relationship” (mdi quan
hé gitra van hoa va trach nhiém) dé gitip hé thong tu phap vira ton trong da dang van
hoa vira bao dam nguyén tic binh dang va bao vé nan nhan cua cac hanh vi bao luc.

Trong khi do, cac nghién ctru tiép can dudi goc do phap luat hinh sy vé toi
CYGTT hoic GTHCSKCNK con han ché ca vé sé luong 13n ndi dung. Véi muc tiéu
phuc vu cho viéc nghién ctru dé tai “T4i ¢é y gdy thwong tich hodc gdy tén hai cho
suc khoé cua nguoi khac theo phap ludt hinh sy Viét Nam”, NCS lya chon va téng
hop cac quan diém nghién ciru tir mot sd cong trinh tidu biéu ¢ lién quan truc tiép
dén dé tai ma NCS d4 tiép can duoc dén nay. Céc cong trinh nghién ctru ¢6 thé duoc
hé théng nhu sau:

1.1. Tinh hinh nghién ciru trong nuéc

1.1.1. Cdc céng trinh nghién civu Iy ludn vé tji co y gdy thwong tich hodc
gdy ton hai cho sirc khée ciia nguwoi khdc

Céc tac gia khi nghién ctru 1y luan vé t6i CYGTT hoic GTHCSKCNK con
han ché vé sd lwong va ndi dung, tap trung vao lam rd mot sé van dé nhu: thé nao 1a

hanh vi gy thuong tich, hanh vi giy ton hai cho stic khoé, thuong tich 1a gi, ton hai
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cho strc khoé 1 gi, ton thwong 1a gi, sy khac nhau giita thuong tich va ton hai cho strc
khoé, két hop nhiing quy dinh vé t6i pham trong BLHS dé dwa ra dinh nghia cho toi
CYGTT hodc GTHCSKCNK. Cu thé:

Pé tai nghién ctru khoa hoc cap Trudng “Ap dung phdp ludt hinh sw trong xét
xir mét s6 t0i xam pham tinh mang, suc khoe, nhan phcfm, danh dy cua con nguoi”
do PGS.TS Cao Thi Oanh (chu nhiém dé tai), nim 2017 c6 Chuyén dé “Ap dung phdp
ludt hinh sw trong xét xir t3i c6 ¥ gdy thuong tich hodc gdy ton hai cho sirc khée ciia
nguwoi khac” cua tac gia Lé Thi Diém Hang. Tac gia Lé Thi Diém Hang dong y voi
tac gia Tran Minh Hudng trong bai viét “Mot s6 khé khan, viedng mdc trong viéc dp
dung Diéu 104 B ludt Hinh su “Téi c6 y gdy thwong tich hodc gdy ton hai cho sirc
khée ciia ngueoi khac™ Tap chi Kiém sat s6 10/2011 vé khai niém hanh vi gay thuong
tich cho ngudi khac va hanh vi gdy ton hai cho strc khoe ctia ngudi khac. Cu thé, hai
tac gia cho rang giy thuong tich cho nguoi khac la “Dung sitc manh vt chat tdc
dong 1én than thé con nguoi lam cho con nguwoi c6 nhitng thwong tich nhat dinh (dé
lai ddu vét),' viéc dung suwc manh vt chat ¢ thé dung chan tay hodc cac cong cu
phuwong tién hé tro nhie dao, sung, gay... lam cho nguoi bi hai mat di mot hodc nhiéu
bé phdn trén co thé, hay nhitng thwong tich nhat dinh, dé lai trang thai bat thuwong™
con gy ton hai cho strc khoe ciia ngudi khac “La ding sirc manh vit chat tac dong
Ién thén thé ciia con nguoi lam cho sike khée ciia nan nhan yéu di, khéng con nguyén
ven nhw truoc mac du khong dé lai dau vét trén than thé ho, hodc lam mat chire nang
hoat dong cua mot bo phdn co thé ciia nan nhan, lam giam chirc nang hoat dong cua
bo phdan do™.

Sach tham khao c6: Cudn “Phap ludt hinh sy Viét Nam vé cdc ti xam pham
tinh mang, sirc khoé ciia con nguoi tir thoi phong kién dén ngay Bé ludt Hinh sie 2015
(dege sira d6i, bo sung ndam 2017) ¢é hiéu luc” cia TS. D4 Puc Hong Ha, ndm 2019.
Trén co s khoa hoc va co sé phap Iy quy dinh tai Khoan 1 Piéu 8, Diéu 9, Piéu 10,
Piéu 12, Piéu 21 va Piéu 134 BLHS nam 2015, tac gia dua ra khai niém t6i CYGTT

4 Trdn Minh Hudng (2011), “Mot s6 kho khan, vu'é'ng méc trong viéc ap dung Diéu 104 Bo luat Hinh sy “Toi ¢b ¥ gy
thuwong tich hodc gy tdn hai cho sirc khoe ctia ngudi khac™, Tap chi Kzém sat, (5), tr25.

Lé Thi Didm Hang (2017), “Ap dung phép luat hinh sy trong xét xu toi ¢b ¥ gy thuong tich hodc gdy tén hai cho strc khoe
ctia ngudi khac”, Ap dung phdp ludt hinh su frong xét xir mot, S0 191 xam pham tinh mang, sirc khée, nhan pham, danh dur
cua con nguoi, Cao Thi Oanh (chu nhiém), Dé tai khoa hoc cap truong, Truong Pai hoc Luat Ha N6i, Ha Noi, tr93

5 Trén Minh Huéng (2011), tldd, tr25.

Lé Thi Dim Héng (2017), tldd, tr93
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hoic GTHCSKCNK 1a “hdnh vi gdy thwong tich hodc gdy ton hai cho sikc khoé ciia
nguwoi khac ma ty 1 ton thwong co thé tir 11% dén 30% hodc dwdi 11% nhung thudc
mét trong cdc truong hop sau day: a) Ding vii khi, vit liéu né, hung khi nguy hiém
hodic thii doan ¢é kha néng gdy nguy hai cho nhiéu nguweoi; b) Ding a-xit nguy hiém
hodic héa chat nguy hiém; c¢) Déi véi nguwoi dudi 16 tudi, phu nit ma biét la ¢é thai,
nguoi gia yéu, om dau hodc nguoi khdc khéng cé kha ning tie vé; d) Déi véi dng, ba,
cha, me, thc?y gido, co gido cua minh, nguoi nuoi duong, chita bénh cho minh; d) Co
t6 chire; e) Loi dung chirc vu, quyén han; g) Trong thoi gian dang bi gitt, tam gii,
tam giam, dang chdp hanh dn phat t, dang chdp hanh bién phdp tw phdp gido duc
tai treong gido dwdng hodc dang chdp hanh bién phdp xir Iy vi pham hanh chinh dwa
vdo co sé gido duc bdt bude, dwra vao truong gido dwéng hodc dwa vao co so cai
nghién bat budc; h) Thué gdy thuwong tich hodc gdy tén hai cho sirc khée ciia nguoi
khéc hodc gdy thirong tich hodc gdy tén hai cho sirc khde ciia nguwoi khdc do dwoc
thué; i) C6 tinh chdt cén do; k) Péi véi nguoi dang thi hanh c¢éng vu hodc vi Iy do
cong vu cua nan nhdn, do nguoi co nang lwc trach nhiém hinh sw va tw du 14 tudi
dén dudi 16 tuoi hodc tir di 16 tudi tré 1én thuce hién, véi 16i c¢é ¥ tryc tié'p hodc 16
cé y gian tiép.”®

Ngoai ra con ¢ nhiéu ludn vin thac si nghién ctru cling dua ra khai niém toi
CYGTT hodc GTHCSKCNK nhu: Luan vin thac si “Téi cé y gdy thwong tich hodc
gdy ton hai cho sirc khde ciia nguoi khdc theo ludt hinh sw Viét Nam” cia tac gia Luu
Thanh Thao, Trudng Dai hoc lut thanh phd H6 Chi Minh, ndm 2018; luan van “Toi
cd v gay thuong tich hodc gay ton hai cho strc khoe cua nguoi khac do ngudi dudi 18
tudi thyc hién tir thuc tién TP Bién Hoa, tinh Dong Nai” ctia tic gia Lé Thi Thu Hang,
Hoc vién Khoa hoc xi hoi, ndm 2020; luan van thac si “Téi ¢ ¥y thuong tich hodac
gdy ton hai cho sirc khoé ciia ngueoi khdc trong Bo ludt Hinh sw nam 20157 cia tac
gid Pao Thi Minh Hai, Truong Pai hoc Luat Ha Noi, nam 2021.

Céc cong trinh nghién ciru ké trén di nghién ciru khai niém t6i CYGTT hodc
GTHCSKCNK tir nhiéu géc do khac nhau. Co tac gia di tir hanh vi CYGTT hoic
GTHCSKCNK, c6 tac gia di tir hau qua thuwong tich, thwong ton, tir phan tich ngir nghia
tiéng Viét, c6 tac gia di tir nhitng quy dinh cia BLHS. Tuy nhién, néu xét vé mit 1y

6Pd buc Héng Ha (2019), Phap luat hinh sy Viét Nam vé cac ti xdm pham tinh mang, stc khoé cua con nguoi tir thoi
phong kién dén ngay B¢ luat Hinh sy 2015 (dugc stra d6i, bo sung nam 2017) c6 hiéu luc, NXB Lao Pong, Ha Noi, tr566.
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luén thi dinh nghia khai niém t61 CYGTT hodac GTHCSKCNK can phai phan anh ding
ban chét hanh vi CYGTT hoidc GTHCSKCNK dugc coi la toi pham, cling nhu phai thé
hién duoc tinh khai quat ctia khai niém.

1.1.2. Cac cong trinh nghién ciru quy dinh cvia phdp ludt hinh suw Viét Nam
vé tgi co ¥ gdy thwong tich hodc gdy téon hai cho sirc khée ciia ngwoi khdc va thue
tién dp dung

1.1.2.1. Cdc cong trinh nghién civu quy dinh ciia phdp ludt hinh s vé ti ¢é y
gdy thwong tich hodc gdy ton hai cho sitc khée ciia nguoi khdc

Céc cong trinh nghién ciru quy dinh ctia phap luat hinh sy Viét Nam vé toi
CYGTT hoac GTHCSKCNK c6 su da dang vé hinh thuc nghién ctru. Co thé chia 1am
hai nhém gém: nhom cic cong trinh nghién ctru quy dinh vé t6i CYGTT hodc
GTHCSKCNK noéi chung va nhom cac cong trinh nghién cru vé phan biét toi
CYGTT hoac GTHCSKCNK voi céc to1 pham khac. Cu thé:

Hbi thao qudc té “Phdp ludt vé xir Iy bao lirc trén co s¢ gidi kinh nghiém quoc
té va tham khdo cho Viét Nam”, do Truong Pai hoc Luat, Pai hoc Qubc gia Ha Noi
phéi hop vai Vién Friedrich-Ebert-Stiftung to chirc nim 2024 ¢6 Chuyén dé “Bién
phdp phong chong bao luc gidi theo quy dinh cia BS ludt Hinh su Viét Nam ndm
2015” cua tac gia Nguyén Mai Bo va chuyén dé “Xir [y hanh vi bao luc trén co so
gidi bang phdp ludt hinh sy - Thuee trang phdp ludt va kién nghi hoan thién” cia tac
gia Nguyén Kim Chi. Cac tac gia c6 chi ra mot s6 diém bét cép trong quy dinh cua
Piéu 134 BLHS nim 2015 vé t6i CYGTT hodc GTHCSKCNK va kién nghi khic phuc.

Sach tham khao ¢c6: Cudn “Céc toi xam pham tinh mang, suc khoé, nhan phcfm,
danh dy ciia con nguoi” cia tac gia Tran Vian Luyén, nim 2000. Tac gia bang phuong
phap nghién ctru lich st phap 1y da trinh bay qua trinh hinh thanh va phat trién cta
cac quy pham phap luat hinh sy Viét Nam vé cac toi xam pham tinh mang, stic khoé,
nhan pham, danh dy cta con nguoi tir ndm 1945 dén nim 2000. Tac gia cling phan
tich cac dau hiéu phap 1y cua céc t6i nay voi cac dan chimg, vi du minh hoa. Cuén
“Phap ludt hinh su Viét Nam vé cdc toi xaém pham tinh mang, suc khoé cua con nguoi
tir thoi phong kién dén ngay Bé ludt Hinh sw 2015 (dwoc siva doi, bo sung nam 2017)
6 hiéu e ciia TS. D6 Ptric Hong Ha, nam 2019. Cudn sach 1a mot cong trinh toan
dién, chuyén sau vé cac toi pham xam pham tinh mang, sirc khoé ciia con ngudi trong

céc bo luat thoi phong kién dén cac quy dinh hién hanh. Di véi toi CYGTT hodc
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GTHCSKCNK tac gia so sanh quy dinh cia BLHS nam 2015 véi BLHS nam 1999 dé
tim ra diém m&i, dua ra khai niém, phén tich cac dau hiéu phép 1y, tinh tiét dinh khung
tang ning, hinh phat va viéc quyét dinh hinh phat. Ngoai phan tich quy dinh phap luat
thi cudn sach con dua ra nhitng vu an cy thé dé minh hoa.Cudn “Binh ludn khoa hoc
B¢ ludt Hinh sw nam 2015 dwoc sira doi, bo sung nam 2017 (Phdn cdc toi pham)”
clia tac gia Nguyén Ngoc Hoa, nam 2018. T4c gia binh luin vé quy dinh tai Diéu 134
BLHS nam 2015 vé cac ddu hiéu dinh ti, dinh khung hinh phat.

Luan 4n tién si “Trach nhiém hinh sy d6i véi cac t6i xdm pham strc khoé cua
con nguoi tir thue tién cia tinh Hai Duong” cua tac gia Nguyén Huy Tai, Hoc vién
Khoa hoc xa hdi, nam 2019. Luan &n phan tich, lam sang t6 nhiing van dé 1y luan cta
TNHS, cac quy dinh cta phap luat vé TNHS ddi véi cac toi xdm pham sirc khoé cuia
con ngudi trong d6 ¢ t6i CYGTT hoic GTHCSKCNK. Tir thyc tién 4p dung cic
quy dinh ciia BLHS nam 1999 vé TNHS d6i véi cac t6i xAm pham sitc khoé ciia tinh
Hai Duong, tac gia da chi ra mot sb vuong méc di dugc BLHS nam 2015 khic phuc;
dua ra mot sb kién nghi nham hoan thién cac quy dinh cta phap luat vé TNHS ddi
v&i cac to1 xam pham sure khoé ctia con ngudi va nang cao hiéu qua ap dung phap luat.

Luan vin c6: ludn van “Téi ¢o y gdy thuwong tich hodc gdy ton hai cho sirc khoe
cua nguoi khac trong Bo ludt Hinh sy nam 2015 cua tac gia Dao Thi Thuy Thanh,
Truong Dai hoc luat Ha Noi, nam 2018; luan van “Dijnh toi danh toi co y gay thuong
tich hoac gay t6n hai cho sirc khée cia nguoi khdc theo ludt hinh sy Viét Nam” cua
tac gia HOo Hoang Huy Hung, Trudng Pai hoc luat Thanh phd H6 Chi Minh, nam 2022.

Bai bao ¢o: Bai “Cdc quan diém chung quanh quy dinh vé chudn bi pham tji
cé ¥ gdy thwong tich hodc gdy ton hai cho sitc khoé ciia nguoi khdc” cua tac gia Do
Ptric Hong Ha, Tap chi Nghién ctru 1ap phap, sé 07/2017; bai “Quy dinh vé cdc tdi
xdam pham sitc khoe nguoi khac trong cac giai doan cua lich sw phap luat hinh su”
cta tac gia Nguyén Huy Tai, Tap chi Dan cha va phép luit, s6 02/2018; bai “Ban vé
16i co ¥ gdy thwong tich hodc gdy ton hai cho sitc khée ciia ngueoi khdc tai Piéu 134
Bé lugt Hinh s nam 2015, sira doi, b6 sung ndm 2017 cia tac gia Nguyén Vin
Diing, Tap chi Toa an nhan dan, s6 01/2018; bai “Ban vé mét s6 quy dinh méi ciia Bé
ludt Hinh sw nam 2015 vé cdc téi xam pham sirc khoe” cua tac gia Nguyén Huy Tai,
Tap chi Kiém sat, s6 04/2018; bai “Nhitng diém mdi vé bdo vé quyén bdt khd xdm

pham vé tinh mang, suc khoe cua con nguoi trong Bo luat Hinh sw nam 2015, siua
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déi b6 sung nam 2017” cta tac gia Tran Ha Bao Khuyén, Tap chi Nghé Luat, sb
01/2019; bai “Ban vé tdi c¢é y gdy thiwong tich hodc gdy ton hai cho sitc khoé ciia
nguoi khac” cua tac gia Truong Quang Vinh, Tap chi Dan chi va Phéap luat, sb
06/2023; bai “M4t s6 van dé vé tdi c¢é ¥ gdy thwong tich hodc gdy tén hai cho sirc
khoé cua nguoi khdc theo quy dinh cua B¢ ludt Hinh sy nam 2015 cia tac gia
Nguyén Thi Anh Hong, Tap chi Khoa hoc phéap Iy Viét Nam, sb 12/2023; bai “Can
hoan thién phap ludt hinh sw vé ché dinh chudn bi pham toi” cua tac gia Tran Ngoc
Minh, Tap chi Kiém sat, s6 09/2025.

Két qua nghién ciru ciia cac cong trinh trén vé t6i CYGTT hoic GTHCSKCNK
chia lam 02 giai doan chinh la giai doan trude khi BLHS nam 2015 duoc ban hanh va
giai doan sau khi BLHS nam 2015 dugc ban hanh. Cu thé:

Giai doan triée khi BLHS nam 2015 ra doi: Céc tac gia déu c6 su hé thong
nhiing vin ban quy pham phép luat quy dinh vé t6i CYGTT hoic GTHCSKCNK tir
khi nha nude Viét Nam Dan chu Cong hoa ra doi qua timg thoi ky, qué trinh stra d6i
cac BLHS. Ngoai ra tac gia Pd Ptirc Hong Ha va tac gia Luu Thanh Thao con nghién
clru giai doan trudc ndm 1945, v6i hai b hinh luat tiéu biéu cta cac nha nudc phong
kién 12 Quéc triéu hinh luat va Hoang Viét luat 1é, tir d6 dua ra nhan dinh 1 nhing
quy dinh vé t9i CYGTT hoic GTHCSKCNK trong giai doan nay con bi anh huong
nhiéu boi tu tudng phong kién vé than phan, dia vi xa hoi, vé quan h¢ vo chéng; hinh
phat dp dung chii yéu mang tinh trimg tri, nhuc hinh, chua huéng t6i gido duc giup
nguoi pham td1 nhan thuc va stra chira sai 1am va vé k¥ thuat 1ap phép, hai bg luat
con ap dung phuong phap liét ké. Trong bai viét ciia minh, tic gia Nguyén Huy Tai chi
ra rang viéc sira ddi, bd sung quy dinh phap luat vé t6i CYGTT hoic GTHCSKCNK
trong lich sir 1a nham giai quyét cac truong hop xay ra trong thyc tién 1am chét nhiéu
ngudi, 1am bi thuong nhiéu ngudi, lam anh huong xau dén tinh hinh an ninh chinh
tri, duong 16i chinh sach ciia Dang va Nha nudc do hanh vi pham t6i gdy ra. BLHS
nam 1999 di tach t6i CYGTT hoic GTHCSKCNK thanh 03 t6i, biéu hién sy phan
hoéa TNHS trong luét, déng thoi tao didu kién vé mit ky thuat dé c6 thé tiép tuc phan
hoa TNHS qua viéc quy dinh cac khung hinh phat khac nhau’.

Qua nhitng két qua nghién ctru ctia cac tac gia vé phap luat thoi ky phong kién

7 Xem: Nguyén Huy Tai (2018),“Quy dinh v& cac toi xAm pham stc khoe nguoi khac trong cac giai doan cua lich
st phap luat hinh su™, Tap chi Ddn chi va phadp ludt, (02), tr31-35.
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vé t6i CYGTT hoic GTHCSKCNK c6 thé thay nhiing dic trung cia xa hoi phong
kién da anh hudng dén hinh phat ciing nhu viéc phan hoéa TNHS. Cu thé viéc chia cac
treong hop pham toi theo dbi twong, cip bac phu thudc trong gia dinh, x3 hoi va chi
yéu 1a theo ton ti trong gia dinh. Pay 13 nhimg van dé duoc xi hoi phong kién coi
trong nhung khong con 1a yéu t6 anh huong dén 1ap phap cho x hoi hién dai. Do d6
luan 4n khong tiép tuc nghién ctru ndi dung phap luit phong kién vé t6i CYGTT hoic
GTHCSKCNK.

Giai doan sau khi BLHS ndm 2015 dwoc ban hanh: Céc tac gia théng nhat
nhan thue t01 CYGTT hoac GTHCSKCNK duogc quy dinh tai Piéu 134 BLHS nam
2015 vé cac dau hiéu phap 1y: khach thé, hanh vi khach quan cia toi pham, hau qua
cua t01 pham, mbi quan hé nhan qua, chu thé, dau hiéu 13i. Bén canh d6 cac tac gia
chi ra nhitng diém méi ctia BLHS niam 2015 vé t6i CYGTT hoic GTHCSKCNK so
voi BLHS nam 1999, nhitng han ché caa BLHS niam 1999 dd dugc khic phuc. Cac
tac gia chi ra mot s6 han ché cia BLHS nam 2015 nhu: vé viéc khong quy dinh dinh
luong ) nguoi bi thuong, ) nguoi chét tai cac diém a, d khoan 2; a, ¢ khoan 3; b, d
khoan 4 Piéu 134 BLHS nim 2015. Tac gia Nguyén Vin Diing chi ra tinh tiét “pham
t61 02 1an trd 1én” va “tai pham nguy hiém” chi duoc quy dinh tai khoan 2 Piéu 134
BLHS nam 2015 nhung lai khong dugc quy dinh tai khoan 3, khoan 4 va khoan 5
Diéu 134 BLHS nim 2015; du hiéu “dung vii khi, vat liéu nd’ chua hop 1y; dau hiéu
“dung a-xit nguy hiém hodc hoa chit nguy hiém” con tring lip ndi dung, mang tinh
dinh tinh; tinh tiét “co t chirc” dugc quy dinh 1a dau hiéu dinh t6i khong phu hop
v6i quy dinh vé déng pham; quy dinh “d6i voi ngudi dudi 16 tudi” chua phu hop voi
cac chuan muc phap 1y quéc té va “d6i v6i nguoi gia yéu, 6m dau” con mang tinh
dinh tinh, kho xac dinh.

Pbi voi trudng hop chuan bi pham toi: Cac bai nghién ctru chia lam hai luong
quan diém 1a tng ho viéc quy dinh va xir Iy t6i CYGTT hoic GTHCSKCNK & giai
doan chuén bi pham td1 va quan diém cho ré“tng viée truy ctru TNHS t61 CYGTT hodc
GTHCSKCNK 6 giai doan chuan bi pham t6i 1 chwa hop 1y. Cu thé: tac gia D6 Puc
Hoéng Ha trong bai bao “Cdc quan diém chung quanh quy dinh vé chudn bi pham t6i
cé ¥ gdy thiwong tich hodc gdy tén hai cho sirc khoé ciia nguoi khdc” ing ho quan
diém nén quy dinh va xtr 1y t6i CYGTT hoic GTHCSKCNK ¢ giai doan chuan bi
pham toi vi: 1) hanh vi chuén bi pham t0i CYGTT hoac GTHCSKCNK tuy chua gay
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ra hau qua nhung chira dung kha ning gay ra hau qua, tham chi c6 thé 1a hau qua dic
biét nghiém trong néu khong dugc ngan chin kip thoi; ii) viée quy dinh nay dap Gmg
yéu cau phong ngtra cac td1 xam pham trat ty xa hoi, ngan chan tinh trang bao luc
hoc duong c6 d4u hiéu gia ting va sy nguy hiém ctia nhom t6i pham theo kiéu xa hoi
den; iii) vé& nguyén tic nguoi chuan bi pham t6i CYGTT hoic GTHCSKCNK phai
chiu TNHS nhu trudng hop t6i pham hoan thanh. Tuy nhién, tac gia D4 Bic Hong
Ha ciing dé xuit dé phu hop cén sira d6i quy dinh tai khoan 6 Diéu 134 BLHS nim
2015 theo hudng bo sung thém mot sb tinh tiét da dugc quy dinh trong cdu thanh co
ban thir hai cua toi pham nay.® Trong khi dé cac tac gia Tran Ngoc Minh, Nguyén
Hoang Thinh va Nguyén Thi Anh Hong cho rang hanh vi chuan bi pham t6i CYGTT
hoic GTHCSKCNK chua gy hau qua nhung lai bi xtr 1y hinh sy ma khong can ¢
yéu cau cia bi hai 1a khong phu hop, khong dam bao tinh cong bang. Viéc quy dinh
trong mot diéu luat ca ciu thanh hinh thirc va cdu thanh vat chat dé dinh t6i 1a chua
dam bao tinh logic, khoa hoc, gdy kho khin cho viéc giai quyét vu an nhu xac dinh
bi hai, ching minh hanh vi pham tdi. Trudng hop nay ¢ thé truy ctru TNHS vé cac tdi
doc lap khac.

Nhu vay, nhom cong trinh nghién ctru cac quy dinh ctia phap luat hinh sy Viét
Nam veé t0i CYGTT hoic GTHCSKCNK rat da dang, céc tac gia déu thé hién sy cong
phu trong viéc nghién ciru ctia minh va c6 chung cach tiép can d6 1a di theo dong thoi
gian ma cac van ban phap luat hinh sy quy dinh vé t6i CYGTT hoic GTHCSKCNK
duogc ban hanh. Nhitng nghién clru cua céc tac gia ¢ giai doan trude nam 2015 chu
yéu thuc hién thong qua viéc liét ké quy dinh, chi ra su khac nhau giita quy dinh phap
luat cii, méi ma khong xac dinh tiéu chi danh gia khi nghién ctru bang phuong phap
lich sur.

Bén canh d6, xuit phat tir thyc tién xét xtr t6i CYGTT hodc GTHCSKCNK c6
nhiéu quan diém vé viéc dinh t6i danh, do d6 c6 nhiéu coéng trinh nghién ctru vé phan
biét toi CYGTT hodc GTHCSKCNK véi cac toi pham c6 mot sé dau hiéu tuong dong
nhu to1 giét nguoi, t6i CYGTT hodc GTHCSKCNK trong trang thai tinh than bi kich
dong manh, t61 CYGTT hoac GTHCSKCNK do vuot qua gidi han phong vé chinh

dang hodc do vuot qua mirc can thiét khi bit gilt nguoi pham t6i ciing rat séi dong,

$Pd buc Hdng Ha (2017), “Céc quan diém chung quanh quy dinh vé chuin bi pham tdi c¢b y gay thwong tich hodc
gdy ton hai cho strc khoé ctia nguoi khac”, Tap chi Nghién ciru Ldp phdp, (07), tr35-42.
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dac biét 1a & hinh thirc cac bai bao khoa hoc.

Cdc cong trinh phan biét t6i CYGTT hodc GTHCSKCNK véi téi giét nguoi co
thé ké dén nhur:

Pé tai nghién ctru khoa hoc cap Trudng “Ap dung phdp ludt hinh sw trong xét
xir mét s6 t0i xam pham tinh mang, suc khoe, nhan phcfm, danh dy cua con nguoi”
do PGS.TS Cao Thi Oanh (chu nhiém dé tai), nim 2017 c6 Chuyén dé “Ap dung phdp
ludt hinh sw trong xét xir t3i c6 ¥ gdy thuong tich hodc gdy ton hai cho sirc khée ciia
nguwoi khdc” cia tac gia Lé Thi Diém Hang. Téc gia Lé Thi Diém Hang qua phan tich
mot s& vu an c6 su bat dong quan diém giira Toa 4n cip so thim va Tda an cap phuc
tham, da rat ra két luan rang khi xac dinh ¥ thirc chil quan ciia bi cdo khong thé chi
dua vao 101 khai hodc nhan dinh chu quan ctia Ho1 déng xét xir (HDXX) ma phai duya
vao hanh vi khach quan, thai do cia nguoi pham toi d6i voi hau qua xay ra. Téc gia
cling dé xuét can co6 van ban huéng dan dé phan biét t6i CYGTT hodc GTHCSKCNK
Vi toi giét nguoi.

Luan van c6: “Téi ¢é y gdy thuong tich hodc gdy ton hai cho sirc khde ciia
nguoi khdc theo ludt hinh sy Viét Nam™ ctia tac gia Luu Thanh Thao, Truong Pai hoc
luat thanh phd H6 Chi Minh, nam 2018; luan van “Phdn biét tdi giét nguoi véi mot
$6 161 khdc cé ¥y xdm pham tinh mang, sivcc khoé trong B¢ ludt Hinh sy nam 2015 cua
tac gia Vi Thi Phuong Thao, Truong Pai hoc Luat Ha N6i, nam 2019.

Bai bao co: bai “Phdn biét dau hiéu co ban ciia toi giét ngueoi va téi cé y gdy
thwong tich dan dén chét nguoi” cia tac gia Pham Van Can, Tap chi Kiém sat, sb
02/2010; bai “Binh t6i danh vé hanh vi giét ngwoi va cé y gdy thwong tich” clia cac
tac gia Tran Quang Minh va tac gid Nguyén Thi Minh Nhat, Tap chi Luat su Viét
Nam, s6 06/2021; cac bai viét “Phdn biét tgi giét nguoi vdi tdi cé ¥ gdy thwong tich
dan dén chét nguoi trong Bo luat Hinh sy nam 20157 va “Phan biét toi “giét nguoi”
VGi 191 “cé y gdy thwong tich hodc gdy ton hai cho sirc khée ciia nguoi khdc” cia tac
gia Pinh Vin Qué, Tap chi Kiém sat, s6 07/2018 va sd 06/2021; bai viét “Phdn biét
161 giét ngueoi véi toi co y gdy thwong tich (trwong hop dan dén chét nguoi)” cia tac
gia Nguyén Vin Trugng, Tap chi Toa 4n nhan dan, s6 13/2009. Cu thé:

Trong truong hop nan nhdn bi chét, hau hét cac tac gia déu cho rang su khéc
nhau ndm & ¥ thire chi quan ciia ngudi pham toi doi véi hau qua chét ngudi. Dau

hiéu 18i ctia chu thé dugc quy dinh & toi giét nguoi 13 161 ¢b ¥ truc tiép (mong mudn
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hau qua chét ngudi) hodc 16i ¢b ¥ gian tiép (khong mong mubn ma chi chap nhan hau
qua chét ngudi); con ¢ t6i CYGTT hodc GTHCSKCNK thi dau hiéu 161 d6i véi hau
qua chét nguoi 14 18i vo ¥ (chu thé khong mong mudn va ciing khong chip nhan hau
qua chét nguoi). Bén canh d6 c6 quan diém cho rang, ddi voi t6i CYGTT dan dén
chét ngudi, nguoi pham toi khong c6 161 vo v ddi v6i hau qua chét nguoi (vi nhu vay
13 d4u hiéu 16i cua toi vo ¥ 1am chét nguoi), nguoi pham t6i cling khong c6 151 ¢d ¥
d6i v6i hau qua chét nguoi (vi nhu vy s& pham t6i giét ngudi), hau qua chét nguoi
khong phai dau hiéu dinh toi ma chi 1a ddu hiéu dinh khung hinh phat, tinh tiét dan
dén chét ngudi nim ngoai ¥ thirc chil quan ciia ngudi pham tdi nén nha 1am luat coi
d6 1a mot tinh tiét dinh khung hinh phat. Tac gia Pinh Van Qué va tac gia Pham Vin
Can thi cho rang dé phan biét t6i giét ngudi va t6i CYGTT hoic GTHCSKCNK
truong hop din dén hau qua chét ngudi can can cr vao hanh vi pham tdi va cong cu
thuc hién t01 pham. Theo tac gia Pinh Van Qué, hanh vi tan cong cua ngudi pham toi
giét ngudi bao gid ciing quyét liét hon, cudng d6 tan cong manh hon, nham vao nhiing
noi xung yéu cia co thé nhu: Vung dau (so ndo, gay), nguc, 0 bung... Con dbi véi
t6i CYGTT hodc GTHCSKCNK, hanh vi ciia nguoi pham t6i khong quyét liét, vao
nhing noi khé gdy ra cai chét cho nan nhan nhu: chan, tay, mong, néu c¢6 tin cong
vao noi xung yéu ctia co thé ctia nan nhan thi cing chi tn cong vao noi da dinh nhu
mat, mili, tai, miéng’. Theo tac gia, trong cac vu an can danh gia cac tinh tiét cu thé
dé dua ra nhan dinh céc bi céo ¢6 y dinh giét nguoi hay khong. Nhan dinh dugce ching
minh béng 161 khai cua bi cdo, ciia nhan chung va béng hanh dong cu thé cta céac bi
céo0. Pé xac dinh ding 15i cia nguoi pham toi, tic gia Nguyén Vin Truong cho rang
can 1am rd nhitng van dé sau: ngudi pham tdi ¢ thiy trude hau qua chét nguoi hay
khong, néu thay trude hiau qua chét ngudi xay ra thi nguoi pham t6i mong mudn hoic
phé mic cho hiu qua xay ra hay ty tin cho rang hau quéa chét nguoi sé khong xay ra'”.
Tac gia Pham Vian Can trong bai viét “Phdn biét dau hiéu co ban ciia téi giét ngieoi
va t6i ¢6 ¥ gdy thwong tich dan dén chét ngwoi” con cho rang hau qua chét ngudi &
truong hop pham tdi giét nguoi 1a do chinh hanh vi ctia ngudi pham tdi truc tiép gay

nén, ngoai ra khong con nguyén nhan nao khéc; hdu qua chét nguoi ¢ truong hop

9 Xem: Pinh Vin Qué (2021), “Phan biét toi “giét ngudi” voi tdi “cd y gy thuong tich hodc gy tén hai cho sirc
khoe ctua ngudi khac™, Tap chi Kiém sdt (6), tr20.

10 Xem: Nguyén Van Trugng (2009), “Phan biét toi giét ngudi vai toi ¢b y gay thuong tich (truong hop dan dén chét
nguoi)”, Tap chi Toa an nhan dan, (13), tr20.
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pham t6i CYGTT hodc GTHCSKCNK din dén chét ngudi khong chi do hanh vi cta
nguo1 pham td1 gdy nén ma con do nhitng nguyén nhan khac. Trong truong hop chua
du co s dé két luan nguoi pham toi c6 y dinh giét nguodi bi hai tr trude, thi vé mit
phap 1y, hau qua xay ra dén dau thi ngudi pham toi phai chiu TNHS dén d6.

Trong truong hop nan nhdn khéng chét, tac gia Pinh Vin Qué trong bai nghién
clru “Phdn biét ti “giét ngueoi” véi tdi “co y gdy thuwong tich hodc gdy ton hai cho

92999

stke khée ciia ngueoi khac™ cho rang ddu hiéu phan biét giita t6i giét nguoi (khong
xay ra hau qua chét ngudi) va toi CYGTT hodc GTHCSKCNK chu yéu can cir vao
muc dich cua ngudi pham toi. Pdi véi toi giét nguodi, ngudi pham toi khi thuc hi¢n
hanh vi ctia minh dut khoat phai mong mudn hau qua chét nguoi xay ra, truong hop
nan nhan khong chét 1a nam ngoai y muén cua nguoi pham tdi, con ddi véi toi
CYGTT hoac GTHCSKCNK thi nguoi pham tdi chi c6 y dinh gdy TTCT cho nan
nhan cht khong mong mudn hodc boé mic cho nan nhan chét. Céc tac gia Tran Quang
Minh va Nguyén Thi Minh Nhat lai danh gid su khac nhau cua td1 giét nguoi va toi
CYGTT hoic GTHCSKCNK dua trén 04 tiéu chi: khach thé, hanh vi khach quan,
hau qua, 16i. Cac tac gia cling nhan manh viéc 1am 6 ¥ thitc chi quan ciia nguoi thuc
hién hanh vi pham t0i va thé hién su khong dong tinh véi cac hudng dan cho rang
dung hung khi nguy hiém danh vao ving trong yéu cta co thé 1a dau hiéu phép 1y bat
budc dé xu toi giét nguoi 1a quan niém hét strc cung nhéc, d3 bo qua nhiéu tiéu chi
khac c6 y nghia trong viéc dinh td1 danh.

Nhu vay, cac cong trinh nghién ctru phan biét t6i giét nguoi voi toi CYGTT
hoic GTHCSKCNK déu cho rang 1i cia nguoi pham tdi d6i voi hau qua chét nguoi
& t61 giét ngudi 14 16i ¢d ¥, con & t6i CYGTT hoic GTHCSKCNK cé nhiéu quan
diém khac nhau. Cac bai viét déu kién nghi can ¢ van ban hudng din phén biét giira
t61 giét nguoi va toi CYGTT hodc GTHCSKCNK, Hoi dong Tham phan Toa 4n nhan
dan (TAND) tdi cao can xem xét lua chon thém céc 4n 1 nhin manh truong hop nao
thi truy caru TNHS vé t6i giét nguoi, truong hop nao truy ciru TNHS vé t6i CYGTT
hoac GTHCSKCNK.

Cdc cong trinh phan biét toi CYGTT hoac GTHCSKCNK vdi toi CYGTT hodac
GTHCSKCNK trong triwong hop tinh than bi kich déng manh c6 thé ké dén nhur:

Luan van co: Téi ¢6 y gdy thieong tich hodc gdy ton hai cho sitc khde ciia nguoi

khac trong trang thdi tinh than bi kich dong manh trong Ludt hinh sy Viét Nam” cua
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tac gia Pang Thi Hwong Dung, Khoa luit Pai hoc Qudc gia Ha Noi, nam 2015.

Bai bao c6: bai “Phdn biét cdc loai tgi co y gdy thwong tich trong trieong hop
nan nhan la nguoi c6 16i va ciing c¢é hanh vi xam pham tinh mang, sirc khde ciia nguoi
pham t3i hodic nguoi than thich cia ngwoi pham t6i” cia tac gia DS Pac Hong Ha,
Tap chi Toa an nhan dén, s 24/2005; bai “Hanh vi ciia Lé Van D khéng cau thanh
t6i pham cé ¥ gdy thuwong tich” cua tac gia Huynh Qudc Hung, Tap chi Kiém sat, sb
15/2010. Theo tac gia D6 Puc Héng Ha, t61 CYGTT hoac GTHCSKCNK va to1
CYGTT hoic GTHCSKCNK trong trang thai tinh than bi kich dong manh c6 nhiing
diém khéac nhau co ban la: Trang thai tinh than ctia ngudi pham t6i khi CYGTT cho
nan nhan. Tac gia D6 Ptric Hong Ha ciing phén biét giita “kich dong” véi “kich dong
manh”. Theo tac gia can phai xem xét mot cach khach quan, toan dién cac mat: thoi
gian, dia diém, hoan canh, dién bién, nguyén nhan truc tiép va sau xa cua su viéc;
mbi quan h¢ gitra nan nhan va nguoi pham t0i; trinh d§ van hoéa, chinh tri, tinh tinh,
ca tinh cia mdi bén; muc d6 nghiém trong cua hanh vi trai phap luat ma nan nhan da
thuc hién; mdi quan hé nhan qua gitta hanh vi trai phap luat nghiém trong cta nan
nhan véi tinh trang tinh than bj kich dong manh cta nguoi pham toi.... Tac gia Huynh
Quéc Hung cho rang hudng din tai Nghi quyét 04/HDTP ngay 29/11/1986 ctia Hoi
d6ng Tham phan TAND tdi cao chi mang tinh goi md vé phuong phap tiép cin, cac
tiéu chi can danh gia, chir khong phai mot hé quy chuan phap 1y cu thé dé ap dung
cho moi truong hop trong thue tién. Mic du ciing ddng v viée xem xét trang thai tinh
than cua nguoi pham toi ¢o bi kich dong manh hay khong phu thudc vao viéc danh
gia tong quan cac mat, nhung tac gia Huynh Qudc Hung con chia cac tiéu chi danh
gi4 ra 1am hai nhom 13 nhém tiéu chi khach quan va nhém tiéu chi phan 4nh yéu t6
chu quan cua ngudi pham toi.

Nhu vay, cac cong trinh nghién ctru so sanh t61 CYGTT hoac GTHCSKCNK
voi mot sb toi pham khac da thé hién duoc su da dang phuong phap nghién cuu,
nhiing gia tri 1y luan va thyc tién tham khao 16n. Tuy nhién trong BLHS con nhiéu
t6i pham khéc ciing c6 nhing dau hi¢u tvong dong véi t6i CYGTT hodc GTHCSKCNK
ma trong thyc tién con nhiéu quan diém khac nhau khi dinh t9i danh can nghién ctu.

1.1.2.2. Cdc céng trinh nghién ciru thuc tién dp dung quy dinh ciia phdp ludt hinh
sw Viét Nam vé tgi ¢ y gdy thuong tich hodc gdy tén hai cho sirc khée ciia ngueoi khéc

Pé tai co: Pé tai nghién ciru khoa hoc cap Truong “Ap dung phdp ludt hinh su
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trong xét xu mot s6 10i xam pham tinh mang, suc khoe, nhdn phcfm, danh dy cua con
nguwoi” do PGS.TS Cao Thi Oanh (cha nhiém dé tai), nam 2017 c¢6 Chuyén dé “Ap
dung phdp ludt hinh s trong xét xir t6i ¢é ¥ gdy thuwong tich hodc gdy ton hai cho
st khée ciia nguoi khdc” cia tac gia Lé Thi Diém Hang. Tac gia da nghién ctru 100
ban an vé t6i CYGTT hodc GTHCSKCNK, tir d6 chi ra nhimng truong hop do thiéu
huéng din vé céc tinh tiét dinh t6i va dinh khung hinh phat din dén cic quan diém
khéc nhau vé viéc dinh toi va truy ctru TNHS; khong thé)ng nhét khi x4c dinh ty 1€
TTCT va céc van dé khac khi ap dung hinh phat.

Sach c6: Cudn “Binh t6i danh doi véi cdc t6i xam pham tinh mang, suc khoée
ciia con nguoi - Mot s6 van dé Iy ludn va thyc tién” cia tac gia Hoang Minh Puc,
NXB Co6ng an nhan dan, nam 2022. Cudn sach nghién ctru hoat dong dinh t1 danh
d6i v6i nhom céc t6i xaAm pham tinh mang, strc khoé ciia con ngudi trong dé c6 toi
CYGTT hoic GTHCSKCNK & tat ca cac giai doan cua tb tung hinh sy, tir khi khoi
t& vu 4n hinh su cho t&i khi xét xir vu 4n hinh su. Hoat dong thuc tién ap dung phap
luat hinh su va phap luat t6 tung hinh sy duoc tac gia nghién ctru & ca 03 qua trinh
gém: xac dinh tinh dung dén, chinh xac, khach quan cac tinh tiét thuc té cua vu an;
nhan thirc dung nodi dung cia cac quy dinh trong BLHS; nhan thirc day du, ding dan
vé méi lién hé giita cac tinh tiét thuc té ctia vu an véi cac dau hiéu phap 1y dac trung
clia cau thanh t6i pham cu thé. Két qua nghién ciru, tac gia rt ra nhitng wu diém, han
ché, thiéu sot va nguyén nhan cua han ché, thiéu sot trong viéc dinh tdi danh ddi voi
cac to1 xam pham tinh mang, stc khoé ctia con nguoi. O Chuong 3, trén co sé cac
yéu cau vé dinh tdi danh d6i véi cac toi xaAm pham tinh mang, strc khoé ctia con nguoi
tac gia dwa ra mot s giai phap nham nang cao hiéu qua dinh toi danh dbi véi cac toi
xam pham tinh mang, strc khoé cuia con nguoi.

Luan van c6: Luan vian “T4i ¢d y gdy thuwong tich hodc gdy ton hai cho sirc
khée ciia ngueoi khdc do ngwoi dwéi 18 tudi thuc hién tiv thuc tién thanh phd Bién
Hoa, tinh Déng Nai” cua tac gia Lé Thi Thu Hé“mg, Hoc vién Khoa hoc xa hoi, nam
2020; luan van “Téi ¢ y gdy thuong tich hodc gdy ton hai cho sitc khoé ciia nguoi
khac theo quy dinh cua B¢ ludt hinh sy 2015 va thuc tién xét xir tai tinh Thanh Hod”
cua tac gia Nguyén Thi Thao, naim 2023. Céc luan vin nghién ciru thuc tién phap luat
trong khoang thoi gian 05 nam, trén dia ban tai madt tinh, thong qua mot s6 vu an cu

thé c6 nhiéu quan diém trong thuc té dé chi ra nhimg vudng mic, bét cap.
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Bai bao co: bai “Bdt cdp vé dinh khung hinh phat ciia Téi ¢é y gdy thirong tich
hodic gdy ton hai cho sirc khde ciia ngwoi khdc” cua tac gia Nguyén Hoang Thinh,
Tap chi Kiém sat, s 13/2020; bai “Bat cap tw thyc tien giai quyét vu an hinh s vé
16i ¢6 y gdy thuong tich hodc gdy ton hai cho sirc khée ciia ngueoi khac” cia tac gia
Nguyén Vin Khanh, Tap chi Kiém sat, sb 22/2019; bai "Bdn vé tdi cé y gdy thwong
tich hodc gdy t6n hai cho sirc khée ciia nguoi khac tai Piéu 134 BJ ludt Hinh sy nam
2015, sira doi, bé sung ndm 2017" cua tac gia Nguyén Vin Diing, Tap chi Toa an
nhan dan, s6 01/2018; bai “Ban vé mét so quy dinh méi cua B ludt Hinh sw ndm
2015 vé cdc ti xam pham sirc khée” cua tac gia Nguyén Huy Tai, Tap chi Kiém sat,
s6 04/2018. Cac bai viét chi ra mot sd bat cap nhu: Viéc quy dinh ti 1¢ TTCT Ia dau
hiéu bit budc dé truy ciru TNHS; truong hop bi cao gy thuwong tich cho 02 nguoi tré
1én nhung lai ¢ hai khoan khac nhau cua diéu luat; tinh tiét dinh khung “gay thuong
tich 1am bién dang viing mit ctia ngudi khac ma ty 18 TTCT tir 61% trd 1én” chi quy
dinh & diém b khoan 4 Piéu 134 BLHS nim 2015; quy dinh vé truong hop giy hau
qua chét ngudi chua day du; phan héa TNHS trong cac vu an dong pham; 4p dung an
treo va ap dung hinh phat ddi véi ngudi chua thanh nién (NCTN) pham toi; trudng
hop chuan bi pham toi.

C6 thé thay, cac cong trinh nghién ctru thyuc trang phap luat hinh su va thuc
tién ap dung phap luat hinh sy vé t6i CYGTT hodc GTHCSKCNK phong phu va c6
nhiéu gié tri khoa hoc. Nhiéu tac gia dd c6 phat hién vé bat cap ctia quy dinh tai Diéu
134 BLHS nam 2015 so v6i Iy luan ciing nhu kho khin, vudng mic khi ap dung vao
thuc tién. Tuy nhién, van con nhiing bat cap khac nita chua dugc nghién ctu, ciing
nhu nhiéu dé xuat can phai xem xét lai vé tinh hop 1y va tinh hop phap.

1.2. Tinh hinh nghién ciru ngoai nudéc

1.2.1. Cdc céng trinh nghién civu Iy ludn vé t9i cé y gdy thwong tich hodic
gdy ton hai cho sikc khée ciia nguwoi khdc

Céac cong trinh nghién ctru khai niém, dac diém cua t0i CYGTT hodc
GTHCSKCNK 6 ngoai nudc c6 thé chia thanh hai nhém chinh, d6 1a: nhém céc cong
trinh nghién cru & cac nude theo hé thong dan luat (civil law) va nhém cac cong trinh
nghién ctru & cac nude theo hé thdng thong luat (common law).

Nhom cac cong trinh thugc cac nuoc theo hé th(fng dan ludt c6: Luan an tién

sT luat hoc “Bdo vé sitc khée con nguoi khoi cdc hanh vi pham ti bang phdp ludt
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hinh sy” cua tac gid Rastoropov Sergey Vladimirovich, Hoc vién Quén 1y cua Bo No1
vu Nga, ndm 2004. Phan 1y luan cua luan an ngoai trinh bay dinh nghia cac td1 xam
hai strc khoe theo luat hinh sy Lién Bang Nga thi tap trung vao viéc xay dung va lam
16 co s¢ 1y thuyét cia TNHS ddi voi cac hanh vi xam hai sirc khoe con ngudi. Trong
Chuong I cua ludn an, tac gid S.V. Rastoropov dua ra mot cach tiép can co6 tinh hé
théng ddi voi cac t6i xam hai ste khoe con nguoi, trong do nhan manh su can thiét
phai xac 1ap 1o ranh gidi khai niém khi nghién ctru nhém toi nay. Pang cht y, tac gia
phan biét ba cap do tiép can, trong d6 cap do nghia hep (chuyén biét) duoc xac dinh
13 céc ti danh dugc quy dinh cu thé tai Chuong 16 BLHS Lién bang Nga, vdi co s&
TNHS 1a hanh vi ¢ y gdy ra mot loai thiét hai xac dinh dén strc khoe con nguoi. Theo
cach hiéu nay, cac toi cb ¥ gay ton thuong dugc chia thanh ba nhom chinh: gy ton
thuong nghiém trong (Picu 111), gdy tén thuong trung binh (Piéu 112) va gy tén
thuong nhe (Diéu 115). Mdi nhém toi duoc cu thanh bai mirc do thiét hai vé st
khoe, mirc d6 16i va dic diém hanh vi nguy hiém cho x3 hoi. Theo tac gia, viéc xac
dinh rd ba cap d6 nay khong chi tao co sé 1y luan viing chic cho viéc phan tich cau
thanh t6i pham, ma con gop phan hd tro cong tac dinh tdi, lugng hinh va phan biét
ranh gidi gitta cc mirc dd nguy hiém ctia hanh vi pham tdi trong thuc tién ap dung
phap luat hinh sy. !

Bai bdo “Premeditated damage to health. Problems of quanlification” (Tam
dich “T6i ¢ ¥ gy thuong tich nghiém trong dén strc khoe. Van dé chuyén mon”)
clia tic gia Dmitry Vladimirovich Nemtinov, Tap chi Tambov University, sb
01/2013; bai “On the revision of the cognizance standard of intentional injury crime”
(Tam dich: V& viéc sira doi tiéu chuan nhén thtrc t6i pham ¢ ¥ gdy ton thuong) cua
tac gia Yuan Jiahui va Sun Chengchen, Tap chi Advances in Social Sciences, sb
11(9)/2022. Cu thé: Tac gia Dmitry Vladimirovich Nemtinov da bat dau nghién ctru
cua minh tir vi¢c danh gia vai tro cua nhirng gia tri dao dtec, tinh than, ton g140 va cac
gia tri x3 hoi khac. Tac gia qua phan tich lich sir cho rang t6i pham giy ton hai nghiém
trong cho strc khoe con nguoi da trai qua mot ching dudng phat trién dai song cudc

thao luan vé chu & TTCT van tiép tyc. Tac gia ting ho quan diém cua P.A. Dubovets

11 Rastoropov Sergey Vladimirovich (2004), Criminal legal protection of human health from criminal attacks,
Dissertations Doctor of Law, Academy of Management of The Ministry of Interal Affairs of Russia Manusscript rights,
Moscow, (Ban tom tat) tai: https://viewer.rsl.ru/ru/rsl01003244576%page= 1&rotate=0&theme=black, truy cap ngay
10/8/2026.
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vé khai niém ton hai cho strc khoe con nguoi. Khai niém nay tuy khong duoc dinh
nghia trong luit nhung theo nghién ctru cua tac gia thi dugc dong dao cac nha nghién
ctru str dung trong 1y thuyét vé luat hinh syu'2.

Céc tac gia Yuan Jiahui va Sun Chengchen trong bai viét “Vé viéc sira doi tiéu
chuan nhén thirc t6i pham cb y gdy ton thuong” tap trung nghién ciru khai niém hanh
vi “gay ton thuong” duge xem 1a cin cir dé dinh t6i ¢b ¥ gdy ton thwong & Trung
Québc. Céc tac gia ciing viét rang ndi dung khai niém hién nay da c6 nhiéu thay doi,
dic biét 1a ddi vé6i viée dua hanh vi gay ton thuong vé tinh than tré thanh mot trong
nhirng dbi trong cua toi cd ¥ gay ton thuong. Tac gia dwa ra mot sd quan diém cua
gidi hoc thuat Trung Qudc vé hanh vi “gay tén thuong”. Tac gia cho rang ton thuong
phai bao gém ca thiét hai vé tinh than cta nan nhén. Quyén duoc bao vé ddi vai stc
khoe ctia nguoi dan khong chi 14 sirc khoe thé chat ma con co ca sire khoe tinh than.!3

Nhém cac cong trinh thude cac nwée theo hé thong théng ludt tap trung vao
hanh vi gdy ra ton thuong khac v6i Viét Nam tap trung vao hau qua ctia hanh vi pham
t6i (TTCT). Do d6, & cac qubc gia nay cac cong trinh khong nghién ctru vé ti cd y
gdy ton thuong (intentional injury crime) ma nghién ciru vé toi hanh hung (assault
crime) va ti tan cong (battery crime). C6 thé ké dén cac cong trinh nghién ctru nhu:
Chuong “Assault” (Tam dich: Hanh hung) trong cudn sach “4 Treatise on the Law of
Evidence” (Tam dich: Chuyén luan vé luat ching cir) cta tac gia Simon Greenleaf,
nam 2012. Tac gid Simon Greenleaf vién dan dinh nghia khai niém vé toi hanh hung,
tdi tan cong do nhitng nguoi viét luat hinh sy dua ra, 14 mot hanh vi ¢6 v béng v luc,
nham gay ra TTCT cho nguoi khac.

Bai “Defence to an Action for Assault and Battery” (Tam dich: Phong vé d6i
v6i mot hanh vi tin cong va hanh hung) cua tic gia Pooja Suresh Jaiswal,
International Journal of Law Management & Humanities, s6 05(6)/2022; bai “Assault
and battery on property” (Tam dich: Hanh hung va tdn cong vao tai san) cua tac gia
Gowri Ramachandran, Loyola of Los Angeles Law Review, s 44(1)/2010; bai viét
“Psychological Assault: The Crime of Assault Revisited” (Tam dich: Hanh hung tam

12 Xem: Dmitry Vladimirovich Nemtinov (2013), “Premeditated damage to health. Problems of quanlification”, Tambov
University review. Series: Humanities, (1(117)), tr331-337, tai: https://cyberleninka.ru/article/n/umyshlennoe-prichinenie-
tyazhkogo-vreda-zdorovyu-problemy-kvalifikatsii, truy cép ngay 10/8/2026, tr332.

13 Xem: Yuan Jiahui va Sun Chengchen (2022), “On the Revision of the Cognizance Standard of Intentional Injury Crime”, Advances
in Social Sciences, Sb (11(9)) tr3737 — 3741, tai: https://www.hanspub.org/journal/Paperinformation.aspx ?paperID=55686, truy cap
ngay 10/8/2026.
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ly: Xem xét lai to1 pham hanh hung) cua tac gia Charnelle Van Der Bijl, South African
Journal of Criminal Justice, s6 25(01)/2012. Cu thé:

Tac gia Pooja Suresh Jaiswal luan giai vé hanh vi tin céng nhu viéc danh hoic
cham vao ngudi khic mot cach tho 15, tirc gian, thuyét phuc hay kiéu ngao. Téac gia
Ehsan Zarokh trong bai viét “Toi pham chdng lai con ngudi” ciing cho rang & mot s6
khu vuc phap 1y thi t61 hanh hung (assault) duoc dé cap dén 1a mot hanh vi bao luc
thue su, trong khi & mét sé khu vire phap 1y khac (nhu M§, Anh va X Wales) toi
hanh hung (assault) chi dé cap dén nguy co bao lyc, trong khi bao luc thyc su thi la
tan cong (battery). Tac gia Gowri Ramachandran lai dua ra nhitng tranh luan vé khai
niém “co thé”, dbi twong chiu ton thuong tir hanh vi hanh hung va tin cong, giai thich
céc loai ton thwong ma c6 thé hién tai ching ta dang bo qua. Tac gia dua ra nhiing
nghi van liéu rang c6 hanh vi hanh hung va tin céng vao co thé vo co ciia con ngudi,
nhimng bd phan khong phai co thé sinh hoc ctia con ngudi, khong lién tuc nhu chan
tay gia, t& bao dién tir, bd nhd ngoai... Tac gia Charnelle Van Der Bijl phén tich dinh
nghia di stra d6i ctia Snyman vé hanh hung lién quan dén khai niém “sy toan ven co
thé” dé xac dinh xem liéu cac truong hop lam dung tinh cam nghiém trong, noi ma
khong c6 su du doan vé mot cude tan cong trong tuong lai, co thé duoc dua vao pham
vi t61 hanh hung hay khéng'*. Tac gia cling thuc hién mot cudc diéu tra vé ban chét
cai goi 1a “hanh hung tdm 1y va ¥ nghia ctia “co thé” ton hai vé6i sy dan chiéu dén an
1¢ & Vuong qudc Anh. Theo tac gia, hanh hung 13 toi pham khong ngimg phat trién,
né bat dau tir mot tdi pham ma bét budc phai c6 st dung vii luc truc tiép thanh mot
t6i pham ma rong bao gdm viéc sir dung vii luc gian tiép, nghia 1a khong c6 bd phan
co thé nao bi cham vao. Mot vi du vé viée sit dung vii lyc gian tiép 6 thé 1a st dung
ruou hodc cht doc, thir c6 thé giy ton thuong bén trong'®.

O cac qudc gia theo hé thong thong luat, toi hanh hung va toi tin cong 1a hai
loai t6i pham riéng biét nhung thuong dugc truy t6 va xét xtr chung véi nhau, déu dé
chi nhitng hanh vi ding vii lyc nham muc dich gy thuong tich cho ngudi khac nhung
c6 su khac nhau vé bbi canh va nguyén nhan din dén hanh vi pham tdi. Cach tiép can

cling nhu cach dinh nghia khai niém tdi pham hanh hung va tan cong & cac quoc gia

14 Xem: Charnelle Van der Bijl (2012), “Psychological Assault: The Crime of Assault Revisited”, South Afiican Journal
of Criminal Justice, (25(01)), trl, 2.
15 Xem: Charnelle Van der Bijl (2012), tldd, tr19-23.
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nay la xuat phat tir thyc tién, bang bién phap mo ta, liét ké nhitng hanh vi pham toi
khach quan trong thuc té can phai bi xtr 1y vé t6i “hanh hung”.

Nhu vay, c6 su khac nhau khi nghién ctu 1y luan vé t0i CYGTT hodc
GTHCSKCNK ¢ cac qudc gia theo hé thong dan luat va thong luat. Trong khi cac
qudc gia theo hé théng dan luat tiép can va sir dung khai niém c6 nhiéu diém tuong
ddng v6i Vit Nam thi & mot sb qudc gia theo hé thong thong luit lai ¢ hudng nghién
ctru khac. Céc cong trinh nghién ctru ngoai nuée da thuc hién tét nhiém vu nghién
ctru, thé hién dugc phuong hudng nghién ctru 1y ludn & cac qudc gia ciing nhu luan
giai cac van dé 1y ludn can nghién ciru & cic qudc gia nay.

1.2.2. Cdc cong trinh nghién ciru thuc trang phdp ludt hinh sw mét sé quéc
gia va thuee tién dp dung phdp ludt hinh s vé tgi cé y gdy thwong tich hodc gy ton
hai cho swc khoe cua nguwoi khac

Céc cong trinh nghién ctru phép luat hinh sy trong cac qudc gia theo hé thong
thong luat vé t6i CYGTT hoic GTHCSKCNK c6 thé ké dén:

Luan 4n c6: luan an tién si luat hoc “Bdo vé phdp ludt hinh su doi véi sikc khoe
con nguoi khoi cac hanh vi pham t6i” cla tac gia cua S.V. Rastoropov, Hoc vién
Quan ly cua B Noi vu Nga, nam 2004. Trong ludn &n nay, tac gia tap trung nghién
clru toi cb ¥ gay ton thuong & ca ba mirc do: nghiém trong, trung binh va nhe, dugc
quy dinh tai cac diéu 111, 112 va 115 BLHS Lién Bang Nga. Tac gia di nghién ctru
siu vé céac yéu t6 cAu thanh toi pham, dac biét lam rd dAu hiéu “ton thuong strc khoe
nghiém trong” tai Piéu 111 BLHS Lién Bang Nga, véi cac ndi dung dang cha y nhur:
danh gia hau qua y khoa, xac dinh ty 1¢ mét sirc lao dong, t6n thuong chiic ning co
quan, hodc se¢o vinh vién 1am bién dang khuon mat. Ngoai ra, luan an cling phan tich
k¥ céc tinh tiét dinh khung nhu “gay ton thuong trong trang thai bi kich dong manh”,
“vuot qua gidi han phong vé chinh dang”, tir 46 dé xuat hoan thién cac quy dinh
tuong Gng trong luat thuc dinh. Luén 4n cua tac gia Rastoropov khong chi cung cap
co sO 1y luan 16 rang dé hiéu ding ban chit phap 1y cta toi ¢b ¥ gdy ton thwong, ma
con nghién ctru thuc tién phan biét giira cdc murc do 16i, hau qua va hinh phat.

Bai bao co6: Bai “Premeditated damage to health. Problems of quanlification”
(Tam dich “Toi c¢b ¥ gay ton thuong nghiém trong dén sic khoe. Van dé chuyén
mon™) cla tac gia Dmitry Vladimirovich Nemtinov, Tap chi Tambov University, s6

01/2013; bai “Whether the People’s Court should make substantive examination of



34

the expert opinion — Taking an intentional injury case by Li and Wu as an example”
(Tam dich: Liéu rang Toa an nhan dan c6 nén xem xét ndi dung ¥ kién chuyén gia
hay khéng — Tir vu 4n ¢b ¥ gdy ton thuong ctia Li va Wu) cia tac gia Zilu Xu, Open
Journal of Legal Science, s6 11(3)/2023; bai “On the revision of the cognizance
standard of intentional injury crime” (Tam dich: Vé viéc sira doi tiéu chuin nhén thirc
t61 pham cd ¥ gdy ton thuong) cua tic gia Yuan Jiahui va Sun Chengchen, Tap chi
Advances in Social Sciences, s& 11(9)/2022; bai viét “Assault-related Conduct under
the proposed California Criminal Code” (Tam dich: Hanh hung — Hanh vi lién quan
theo du thao Luat Hinh sy California) cua tac gia Gerald M.Hinkley, Tap chi Hastings
Law, s6 25/1973; Bai viét “California’s Implausible Crime of Assault” (Tam dich:
To6i pham tan cong dang kinh ngac cua California) ciia tac gia Miguel A. Mendez,
Tap chi California Legal History, s6 08/2013; bai viét “Psychological assault: The
crime of assault revisited” (Tam dich: Hanh hung tam 1y: xem xét lai t0i pham hanh
hung) cua tac gia Charnelle Van Der Bijl, South African Journal of Criminal Justice,
s6 25(01)/2012; bai viét “Crime against the person’s” (Tam dich: To6i pham chdng
lai con ngudi), cua tac gia Ehsan Zarrokh, trang ssrn.com, ndam 2007. Cu thé:

Tac gia Dmitry Vladimirovich Nemtinov sau nhitng nghién ctru 1y luén va quy
dinh phap luét hinh sy Lién bang Nga tai Diéu 111 vé tdi c¢b y gdy ton thuong nghiém
trong dén strc khoe da tap trung nghién ctru Phan 4 Piéu 111 vé trudng hop cb ¥ gay
t6n thuong nang lam nan nhéan chét. Tac gia ciing kién nghi bo sung thém truong hop
¢ ¥ gy ton thuong nghiém trong dén strc khoe ddi v6i phu nit ma biét 13 ¢6 thai vao
Phan 2 Piéu 111 BLHS Lién bang Nga vi trong truong hop nay trach nhiém ting 1én
do ton thuong gy ra khong chi ddi v6i ngudi phy nit'®.

Tac gia Zilu Xu phén tich chuyén sdu mot vu an cd ¥ gay t6n thuong da trai
qua hai cip xét xtr 1a vu Li v4 Wu & Thanh phd Canh Puc Tran, tinh Giang Tay.
Trong vu 4n c¢6 hai y kién tham dinh véi cac két luan khac nhau vé ton thuong ciia
nan nhan. T4c gia cho rang TAND can c6 du trinh d6 dé xem xét thyuc chat cac y kién
tham dinh ca vé ndi dung va hinh thtrc. Cac ¥ kién tham dinh chi khi dap tng cac yéu
cau quy chuin chuyén mén ca vé ndi dung va hinh thirc thi méi duoc chap nhan lam

can cui dé giai quyet vu an. Ngoai ra cac tham phéan con can két hop logic co ban va

16 Xem: Dmitry Vladimirovich Nemtinov (2013), tldd, tr336.
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kinh nghiém dé danh gi4 toan dién cac y kién tham dinh véi cac tinh tiét trong vy an
cling nhu tinh x4c thyc, tinh khoa hoc va tinh day du. Néu phat hién cac noi dung
chinh cua ¥ kién thim dinh c6 nghi van, tai liéu thdm dinh khéng day du, phuong
phap tham dinh c6 van d& thi TAND sé& khong chap nhéan ¥ kién tham dinh ngay ca
khi day 1a ¥ kién ctia co quan tham dinh c6 thim quyén va trinh d6 tuong tng'’.

Céc tac gid Yuan Jiahui va Sun Chengchen nghién ctru quy dinh cia BLHS
Trung Qudc vé tdi cb ¥ gy ton thuong. Theo tac gia, nhitng quy dinh cua phap luét
hinh sy Trung Qudc vé mirc d thuong tich cua tdi cd y gdy t6n thuong ciing cuc ky
bat loi cho viéc bao vé sirc khoe cong dong va loi ich hop phap. Do d6, cac tac gia da
dé nghi stra d6i tiéu chi xac dinh toi cd y gy ton thuong gom hai noi dung: Thir nhét
13 m& rong nd6i ham khai niém “gay ton thuong” gdm ca nhitng hanh vi gy ton thuong
vé mit tinh than cho nan nhan. Thir hai, m& rong tiéu chuan dinh tinh vé t6i cd Vv gay
ton thuong'®.

Tac gia Miguel A. Mendez dd nghién ciru vé cach tiép can cua California trong
viéc hinh sy hoéa td61 hanh hung, t61 tan cong trong su so sanh véi BLHS mau'®. Trong
khi BLHS mau ban hanh cac dao luat dé xac dinh céac loai tan cOng ma cac tiéu bang
mudn trung phat va mot dao luat riéng dé xac dinh mot nd luc va hinh sy hda mot nd
luc dé thuc hién cac hanh vi tan cong d6 thi BLHS cua California lai chia lam hai
phan. Mot phan 1a dinh nghia vé tdn cong va dua ra cac hinh phat khic nhau cho cac
hanh vi tdn cong; phan thir hai s& dinh nghia vé hanh hung va cung cip nhiing hinh
phat khac nhau cho cac toi pham hanh hung khac nhau. T4c gia dan chimg quy dinh
tai Diéu 242 vé dinh nghia “tAn cong” la “bat ky viéc st dung vii luc hoac bao luc co
chu ¥ va bat hop phap ddi voi nguoi khac”; Pidu 243 13 cic quy dinh hinh phat gdom:
phat tién hodc phat tu. Tiép theo, tac gia phan tich mot s6 an 18 va ddi chiéu v6i BLHS
bang California, chi ra mot s6 18i ctia Toa an. Theo tac gia, tin cong bang vii khi chét
nguoi l[a mot nd luc bat hop phap, bat ky do vat, dung cu hodc vii khi nao khi dugc

st dung theo céach c6 kha nang gay ra tir vong hoac thuong tich nghiém trong cho co

17 Xem: Zilu Xu (2023), “Whether the People’s Court should make substantive examination of the expert opinion — Taking
an intentional injury case by Li and Wu as an example”, Open Journal of Legal Science, (11(3)), tr1013, 1014.

18 Xem: Yuan Jiahui & Sun Chengchen (2022), tldd, tr3738-3741.

19 The Model penal Code (hay MPC): BLHS méu do Vién Phap 1y Hoa Ky bién soan tir nhitng nim 1950 va ban hanh lan
dAu tién vao nam 1962, 14 co sé dé cac bang thudc M§ ban hanh BLHS ciia riéng minh. Bé ludt c6 nhiéu dong gop, ndi bat
la: viéc hé théng hoa, hoc thudt va sy hiéu biét vé yéu t5 tinh thin cia t6i pham. Xem: Sanford J. Kadish (1999), “Fifty
years of criminal law: An opinionated review”, California Law Review, (87), tr 948.
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thé thi déu 1a vii khi chét nguoi, dé cau thanh mot toi tan cong bang vil khi chét nguoi
khong nhat thiét phai gay ra thuong tich thuc sy,

Tac gia Charnelle Van Der Bijl trong bai viét “Hanh hung tam 1y: Xem xét lai
t6i pham hanh hung” c6 nghién ctru phap luat hinh su Vuong qudc Anh vé toi hanh
hung va tin coéng. Theo nghién ciru cia tac gia, & Vwong qudc Anh, toi hanh hung
(assault) va toi tAn cong (battery) 1a riéng r& v6i nhau. Nhu tac gia tim hiéu, toi hanh
hung theo luat phap Vuong quc Anh dugc xay dung trén co sé hanh vi tin cong gy
thiét hai vé co thé, duge ban hanh vao thoi diém ma bénh tam than it dugc thira nhan.
Song, liéu rang chiing ta c6 nén giai thich t6i hanh hung theo cac tinh hudng hién tai
va két luan rﬁng viéc giai thich nay phai dugc thuc hién dya trén anh sdng khoa hoc
t6t nhat hién nay vé mdi lién hé gitta co thé va tdm than hoc. Nghi vin d6 da din tac
gia tim kiém dén cac an 1¢ va da thanh cong khi dan ra mot noi dung an 18 da tuyén
bb nhu sau: “Hé thong than kinh trén thuwc té la mét phdn cia co thé vat Iy va rdang
mét ton thwong tam Iy ciing dwge xem nhuw 1a ton thwong thé char”. Tix d6 tac gia nhan
dinh néu nha nudc thay rang cach giai thich rong rai ctia Toa an vé toi pham tan cong
khong nhat quan voi mau chét ciia hanh vi pham td1, co thé luat s& dugc sira doi theo
huéng bao gdm mdt hanh vi pham t6i hanh hung méi gy ton thuong cho co thé va
mot hanh vi ton thuong tinh than dé twong quan véi nhitng thay doi ctia méi trudng
x4 hoi?!.

Qua két qua nghién ciru ctia cac tac gia ngoai nudc c6 thé thiy, do nhing thay
d6i ctia x4 hoi, hién nay & cac qudc gia cling déu gap phai nhitng van dé khé khan,
vudng mac khi ap dung phap luat hinh su vé t0i CYGTT hoic GTHCSKCNK. Tuy
¢6 su khac nhau veé lich st 1ap phap, dac trung hé théng phap luat, xa hoi song van
¢6 nhitng van dé chung. Do d6 viéc nghién ctru phap luat hinh sy nude ngoai co thé
gitip chuing ta ¢6 nhiing kinh nghiém dé hoan thién quy dinh phap luat vé t6i CYGTT
hoac GTHCSKCNK phu hop véi tinh hinh Viét Nam.

2. Panh gia chung tinh hinh nghién citu tdi cd y giy thwong tich hoiic giy
ton hai cho sirc khée ciia nguoi khac

2.1. Nhirng van dé da dwgc nghién ciru

2.1.1. Vé mat ly lugn

20 Xem: Miguel A. Mendez (2013), “California's Implausible Crime of Assault”, California Legal History, (8), tr396-404.
21 Xem: Charnelle Van Der Bijl (2012), tldd, tr20 - 23.
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Céc cong trinh nghién ctru trong nudc vé 1y luan t6i CYGTT hoic GTHCSKCNK
hau hét dong tinh vé cac ndi dung clia cac khai niém “gay thuong tich”, “gay ton hai
cho strc khoé” ciing nhu t6i CYGTT hoic GTHCSKCNK 14 hanh vi nguy hiém cho
x4 hoi, thoa man cac diéu kién vé toi pham duoc quy dinh tai Piéu 8 BLHS nim 2015
noi chung.

Cac coéng trinh nghién ctru ngoai nuéc vé 1y luan t6i CYGTT hoic
GTHCSKCNK phan tich va dé xuit mo rong pham vi “co thé” bi ton hai, dé xuit dua
hanh vi gdy ton thuong vé tinh than tré thanh mot trong nhiing dbi twong cia toi
CYGTT hodc GTHCSKCNK, dé xuét “co thé” - ddi tuong chiu t6n hai boi toi pham
CYGTT hoic GTHCSKCNK la co thé lién tuc vé mit vat 1y, gém ca co thé dugce tao
nén tur phﬁn v0 co, hitu co va dugce goi la co thé x4 hoi.

2.1.2. Vé thwc trang phdp ludt hinh sw va dp dung phdp lugt hinh sw

Cac bai viét vé lich sir phat trién phap luat hinh su vé t0i CYGTT hoic
GTHCSKCNK d3 liét ké kha day du cac quy dinh ctia phap luét hinh sy Viét Nam tir
sau nam 1945 vé t6i CYGTT hodc GTHCSKCNK, ngoai ra con co sy so sanh, danh
gia diém khac nhau giita cic quy dinh. Pdi v6i quy dinh vé t6i CYGTT hoic
GTHCSKCNK tai Piéu 134 BLHS nim 2015 céc tac gia dd phan tich ddu hiéu phap
Iy mang tinh chat dic trung, cho phép phan biét véi cac toi pham khac 1a: khach thé,
mat khach quan, chu thé, mat chu quan.

Céc cong trinh nghién ctru phan biét td1 CYGTT hoac GTHCSKCNK véi to1
giét ngudi da dua ra dugc nhitng co s& quan trong dé xac dinh t6i pham nhu ¥ thirc
chtl quan ctia nguoi pham 61, phuong thirc dé xac dinh ¥ thitc chu quan cta nguoi
pham t0i nhu: dwa vao hanh vi khach quan, thai d6 d6i v6i hau qua xay ra. C6 tac gia
con dé xuit trudng hop chung ctr khong da co s dé két ludn vé ¥ dinh cta nguoi
pham t6i thi hau qua dén dau, xir Iy TNHS dén day.

Céc cong trinh nghién ctru phan biét td1 CYGTT hoac GTHCSKCNK véi t01
CYGTT hodac GTHCSKCNK trong trang thai tinh than bi kich dong manh da tim ra
céc dau hiéu phap 1y khac nhau giira hai loai tdi pham va van ban huéng din vé “trang
thai tinh than bi kich dong manh” cuia TAND tbi cao.

Céc cong trinh nghién ctru thong qua két qua xét xtr ctia cac toa an trong ting
giai doan déu da chi ra dugc mot s6 han ché, vudng mac trong qua trinh ap dung phap
luat hinh sy vé t6i CYGTT hoic GTHCSKCNK. Cac han ché noi bat ma cac tac gia
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chi ra gdbm: Mic du quy dinh tai Piéu 134 BLHS nim 2015 xay dyng 1a toi ghép
nhung thyc té ap dung hau nhu chi xir Iy vé t6i CYGTT. Quy dinh bat budc phai giam
dinh phap y dé x4c dinh ty 16 TTCT méi khoi td, diéu tra, truy t, xét xir 1am han ché
viéc ap dung phap luat trong thyc tién. Cac vin ban hudng din con mang tinh tam
thoi, nhiéu vin ban huéng dan quy dinh ciia BLHS tir nim 1985 hién van con dugc
ap dung; trong khi nhiéu quy dinh méi cia BLHS niam 2015 doi hoi phai c6 su giai
thich hudng din nhung van chua c6 vin ban huéng dan khién cho viée ap dung phap
luat gap kho khan.

Tir 40, céc tac gia dwa ra nhirng kién nghi dé hoan thién phap luét cling nhu
nang cao chat luong ap dung phap luat, cu thé: Tach khoan 6 Picu 134 BLHS nim
2015 thanh mot toi danh riéng va ¢ ché tai cy thé; dong thoi c6 van ban huéng dan
chi tiét vé gidi han ap dung. Ban hanh cac vin ban huéng dan ap dung céc quy dinh
ctia BLHS vé t6i CYGTT hoic GTHCSKCNK. B6 sung tai khoan 5 Diéu 134 BLHS
nam 2015 tinh tiét gay thuong tich lam bién dang ving mit ctia 02 ngudi khac ma ty
16 TTCT 61% trd 1én. Kién nghi hudng dan ap dung phéap luat ddi véi trudng hop
CYGTT hoic GTHCSKCNK dan dén chét nguoi.

2.2. Nhirng van dé chwa dwgc nghién ciru

2.2.1. Vé mat ly lugn

Céc cong trinh nghién ctru trong nude vé cac khai niém cia toi CYGTT hoic
GTHCSKCNK con han ché vé sb lugng, dinh nghia ma céc tac gia dua ra chua chi
ra duoc diém dic trung cua to1 CYGTT hoac GTHCSKCNK so véi cac to1 pham
khac. Viéc nghién ctru khai niém hay dac diém muc dich cudi cung la phai thé hién
dugc nhitng dac trung riéng, nhirng diém c6 thé phan bi¢t dugc t01 CYGTT hodc
GTHCSKCNK véi cac to1 pham khac. Cac tai li¢u nude ngoai cling chua dua ra dugc
khai niém phu hop véi pham vi, doi tuong cua toi pham.

Déi tuong chiu tac dong cua t6i CYGTT hoic GTHCSKCNK ciing 13 van dé
quan trong nhung lai chua nhan dugc sy quan tam nghién ctru ¢ Viét Nam, cac quan
diém va dé xuét cta cac nha khoa hoc nudc ngoai con tan mat va chua toan dién.

Céc co so 1a can ctr t01 pham hoa hanh vi CYGTT hoac GTHCSKCNK, cac
gidi han dé xac dinh mot hanh vi CYGTT hoic GTHCSKCNK cén phai xur Iy hinh
su thay vi xir Iy bang céc bién phap khac nhu hanh chinh hay xir Iy chuyén huéng.



39

2.2.2. Vé thuc trang quy dinh ciia phdp ludt hinh sw va thwc tién dp dung
phap ludt hinh sw

Céc cong trinh nghién ctru lich st phép luat hinh sy Viét Nam quy dinh vé toi
CYGTT hoic GTHCSKCNK chua c6 sy gin két, tiép ndi va phat trién cta phap luat.
Moét s6 cong trinh ma1 chi ra nhitng diém han ché, vuong méc ma chua co sy phan
tich, luan giai dé 1am rd van d& 1am cin c&r dé dua ra kién nghi phu hop.

Van dé quy dinh ctia phap luat hinh su xir Iy NCTN pham t6i CYGTT hoic
GTHCSKCNK ciing can dugc quan tdm nghién ctru sau hon. C6 tac gia qua nghién ciru
cuia minh da phat hién ra tinh hinh t61 pham CYGTT hodac GTHCSKCNK do NCTN
thuc hién ngay cang gia tdng. Song tac gia lai ly giai 1a do hinh phat chua di nghiém
va kién nghi vé viéc nang hinh phat dé tao su ran de.?2 Ly giai ctia tic gia con nhiéu
diéu can tiép tuc nghién ctru. Boi 18 khong c6 mot bang ching xac thuc nao ching
minh hinh phat thap 14 1y do khién cho tinh hinh t6i pham nay & NCTN gia ting, trong
khi xu thé chung ciia thé gidi 1a ngay cang ha thip muc hinh phat néi chung, dic biét
d6i voi doi tugng 1a NCTN pham t6i.

Céc cong trinh nghién ctru phan biét to1 CYGTT hoac GTHCSKCNK véi to1
giét nguoi va to6i CYGTT hodc GTHCSKCNK trong trang thai tinh than bi kich dong
manh do tap trung vao cac dau hiéu phap 1y quy dinh trong luat ma chua nghién ctru
vé nhitng doi hoi cua thuc tién, cac yéu to tac dong dén tinh tiét trong vu an khién
cho vi¢c xac dinh td1 danh gap kho. Ngoai ra con mot s6 t0i pham khac cling c6 cac
dau hiéu twong dong nhu t6i hanh hung dong doi, toi vo ¥ gy thuong tich hoic
GTHCSKCNK, t6i hanh ha ngudi khac nhung chua duoc nghién ctru dé phan biét
v6i toi CYGTT hodac GTHCSKCNK.

Céc cong trinh nghién ciru vé thyc tién ap dung phap ludt hau hét lua chon
khoang thoi gian bat dau tir truée khi BLHS niam 2015 ¢6 hiéu luc. Nhiéu cong trinh
nghién ctru thyc tién ap dung phép luat tir trudc nam 2015, tire 1 tir trude ca khi
BLHS nim 2015 ra doi, nén nhitng vin dé thyc tién 4p dung phap luat 1a ap dung
BLHS niam 1999. Piéu ny ciing c6 nghia 1a nhiing vudng mac bat cip ma cac cong
trinh nay chi ra vé thyc tién 4p dung phap luat, c6 van dé da duoc giai quyét khi

BLHS nam 2015 c6 hi¢u luc. Trong khi thuc tién ap dung phap luat hinh sy vé toi

22Pao Thi Minh Hai (2021), T¢i céy thwong tich hodc gay t6n hai cho strc khoé cia nguoi khac trong B¢ ludt Hinh su
nam 2015, Luan van thac st Luat hoc, Truong Pai hoc Luat Ha N¢i, Ha Noi, tr60.
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CYGTT hoic GTHCSKCNK tir khi BLHS nam 2015 c6 hiéu lyc dén nay chua dugc
nghién ciru. Nghién ctru thuc tién 4p dung phap luat tir khi BLHS nim 2015 c6 hiéu
luc dén nay s& danh gia dugc toan bo tac dong ciia quy dinh phap luat méi ddi voi thuc
tién 4p dung phap luat dé giai quyét cac vu an vé t6i CYGTT hoic GTHCSKCNK.

2.3. Nhirng van dé dit ra can tiép tuc nghién ctru trong luin 4n

Thir nhat, hién con han ché cac cong trinh dua ra dinh nghia cho t61 CYGTT
hoac GTHCSKCNK, cac dinh nghia con nhung chua phu hop, chua c6 tinh khai quat.
Do d6 can tiép tuc nghién ctru dé hoan thién dinh nghia khai niém, dic diém cua toi
CYGTT hoic GTHCSKCNK dé lam rd diéu gi khién cho t6i CYGTT hoic
GTHCSKCNK khéc véi cac loai toi pham khac. Ciing nhu tiép tuc nghién ciru dé lam
r0 gidi han hanh vi CYGTT hoac GTHCSKCNK phai chiu TNHS

Thir hai, hién chua c6 cong trinh nao nghién ctru phap luat hinh sy vé toi
CYGTT hodc GTHCSKCNK d6i v6i nhom cac qudc gia Trung Qudc, Lién Bang Nga,
Thuy Dién, Lién Bang Pirc, Hoa Ky. Do d6 luan an sé tiép tuc nghién phap luat hinh
su cua cac quéc gia nay vé t0i CYGTT hodc GTHCSKCNK dé dua ra mot s6 201 mo
cho nha 13p phap Viét Nam khi hinh sy héa hanh vi CYGTT hodac GTHCSKCNK.
Nhom quéc gia ma NCS thyc hién nghién ctru cling ¢6 su can nhéc va lya chon dyua
trén truyén théng phap luat, dac diém kinh té, xa hoi dé dat duoc cai nhin téng quat
nhat trong viéc danh gia cac yéu té khac nhau di tac dong nhu thé nao dén viéc hinh
su héa hanh vi CYGTT hoac GTHCSKCNK.

Thir ba, tiép tuc nghién ciru vé thuc trang phap luat quy dinh vé t0i CYGTT hoic
GTHCSKCNK theo chiéu dai lich sir 1ap phap vé t6i CYGTT hoic GTHCSKCNK (tix
sau nam 1945) trén co s& sy nhan thic toan bd quy dinh cia phap luat hinh sy Viét
Nam ¢ qua kha ddi v&i hanh vi CYGTT hodc GTHCSKCNK dugce coi 1a toi pham
trong su gan két véi bdi canh phap luat. Luan giai sy phu hop ciing nhu nhitng bat
cap cuia quy dinh phap ludt so véi Iy luan va thuc té dé tir 46 1am nén mong cho nhitng
nhan thirc méi, xay dung nhitng quy dinh phu hop hon. Déi v6i quy dinh ctia phap
luat hinh sy Viét Nam vé t6i CYGTT hoic GTHCSKCNK luén 4n s& tap trung vao
céc van dé nhu: Sy phu hop cta quy dinh hién hanh d6i voi muc t6i thiéu ty 16 TTCT
bi coi la pham t61 CYGTT hodc GTHCSKCNK. Quy dinh vé hanh vi chuén bi pham
t0i CYGTT hodac GTHCSKCNK.

Dac biét, hién nay chua c6 cong trinh ndo nghién ctru vé cac loai hinh phat c6
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thé duoc ap dung d6i voi toi CYGTT hodc GTHCSKCNK trong sy phut hop véi xu
thé chung cia thé gidi, dic biét 1a v6i dbi twong NCTN pham toi CYGTT hodc
GTHCSKCNK. Luén 4n s& tiép tuc nghién ctru quy dinh phap luat vé hinh phat déi
v6i t6i CYGTT hodc GTHCSKCNK dé dua ra nhiing kién nghi phu hop.

Céc cong trinh phan biét t01 CYGTT hodc GTHCSKCNK moi chi dung lai ¢
viéc phan bi¢t véi cac to1 nhu to1 giét nguoi, t01 CYGTT hodac GTHCSKCNK trong
tinh trang tinh than bi kich dong manh, t61 CYGTT hodac GTHCSKCNK do vugt qua
gidi han phong vé chinh dang hodc do vuot qua muc can thiét khi bat giir ngudi pham
t01. Luan an sé tiép tuc hoan thién vi¢c phan biét voi cac to1 pham trén va phan biét
voi cac to1 pham khac ¢é cac dac diém tuong déng nhu t0i hanh hung dff)ng doi, to1
vo y gay thuong tich hoac GTHCSKCNK, td1 hanh ha nguoi khac.

Thir tr, vé thuc tién ap dung phap luat vé t0i CYGTT hodc GTHCSKCNK,
luan 4n s& nghién ctru thuc tién 4p dung phap luat vé t6i CYGTT hoic GTHCSKCNK
tr nam 2018 dén nam 2025, tirc 1a tir khi BLHS nam 2015 c6 hiéu luc trén pham vi
ca nudc. Giai doan nay ciling la giai doan tir khi BLHS nam 2015 c6 hiéu luc thi hanh
trong thuc tién, s& danh gid dugc tong quan tinh hinh ap dung quy dinh Diéu 134
BLHS nam 2015 trong thuc tién diéu tra, truy td, xét X1 Ngoai ra, ddi véi tinh hinh
to1 CYGTT hodac GTHCSKCNK do NCTN thuc hién gia tdng, ngoai viéc tiép tuc
nghién ctru cac quy dinh phap lut con nghién ciru thyc tién xét xit NCTN pham tdi
CYGTT hoic GTHCSKCNK. Tir d6 phan bién lai quan diém cho rang hinh phat chua
da nghiém la 1y do khién tinh hinh NCTN pham t1 CYGTT hoac GTHCSKCNK gia
tang. Té1 CYGTT hodac GTHCSKCNK thuc hién boi NCTN mang nhiing dac trung
riéng vé Itra tudi. Do d6 cach thuc xir 1y va hinh thte xir Iy NCTN pham t6i CYGTT
hoic GTHCSKCNK khong thé giéng nhu ngudi thanh nién. NCS ciing dinh hudng
s& nghién ctru, dé xuat xtr 1y t6i pham CYGTT hoic GTHCSKCNK phut hop véi xu
thé chung cua thé gidi d6 1a giam hinh phat ti va gia ting 4p dung cac bién phap
chuyén huéng.

Thir nam, vé giai phéap, kién nghi: trén co so nhimng danh gia vé mat 1y luan, thyc
trang phép luat va thyc tién 4p dung phap luat vé t6i CYGTT hoic GTHCSKCNK trén
ca nudce, luan an dua ra nhitng giai phap hoan thién phép luét hinh su vé t6i CYGTT
hoic GTHCSKCNK va cac giai phap khac nang cao chat lugng 4p dung phap luat
hinh sy Viét Nam vé t6i CYGTT hodgc GTHCSKCNK.
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KET LUAN PHAN TONG QUAN

Qua nghién ctu tong quan cic cong trinh khoa hoc c¢6 lién quan dén toi
CYGTT hoic GTHCSKCNK, NCS da rat ra mot s6 nhan xét nhu sau: Hién nay chua
c6 mét cong trinh khoa hoc nao trién khai nghién ctru mot cach c6 hé théng va toan
dién vé t0i CYGTT hodc GTHCSKCNK & cép dd luan an tién si. Mot s6 cong trinh
khoa hoc c6 lién quan dén t6i CYGTT hodc GTHCSKCNK nhung chi nghién ctru &
pham vi hep, chwa toan dién, chua day du, con nhidu van dé chua duge lam sang to.
Mot s cong trinh nghién ctru vé t6i CYGTT hoic GTHCSKCNK duéi gbc do khoa
hoc phap luat hinh sy da dinh nghia khai niém qua viéc bdc tach cac bd phan nhu gay
thuong tich, gay tdn hai cho stc khoé, ton thuong, co thé, hanh hung va tAn cong.
Mot sb cong trinh nghién ctru dudi goc do so sanh véi cac toi pham khac co cac dau
hiéu twong dong nhu tdi giét nguoi, t6i CYGTT hoic GTHCSKCNK trong trang thai
tinh than bi kich dong manh, t61 CYGTT hoac GTHCSKCNK do vuogt qua gidi han
phong vé chinh déang hodc do vuot qua mirc can thiét khi bat gitr ngudi pham toi. Ve
thue trang phap luat va thuc tién ap dung phap luat, cic cong trinh di ¢ sy hé théng
cac quy dinh phap luat qua cac BLHS, cac stra d6i, bo sung va chi ra nhitng han ché,
bat cap con ton tai dé tir d6 dua ra nhitng kién nghi khic phuc.

Trén co s& ké thira nhirng két qua dat dugc cua cac cong trinh khoa hoc dugc
tong quan, luan an s& tiép tuc nghién ctru mot s6 ndi dung sau: (i) Ludn 4n nghién
clru mdt sd van dé Iy luan nhu dinh nghia cua khai niém t01 CYGTT hodc
GTHCSKCNK, céc dic diém cia tdi pham nay, cac co s& quy dinh t6i pham nay
trong luat hinh su. Ludn 4n cling nghién ctru phap lut hinh sy ctia mét s quéc gia
d6i voi t6i CYGTT hoic GTHCSKCNK dé dua ra mot sé goi mo cho Viét Nam. (ii)
Lu4n 4n nghién ciru phap luat hinh sy mot s6 qudc gia 13 Trung Qudc, Lién Bang
Nga, Thuy Dién, Lién Bang Pirc, Hoa Ky vé t6i CYGTT hoic GTHCSKCNK dé dua
ra mot sb g0o1 mo cho nha 1ap phap Viét Nam. (iii) Luan an nghién ctru vé thuc trang
phap luat quy dinh vé t0i CYGTT hoic GTHCSKCNK tir sau nam 1945. Dic biét,
luan an nghién ciru quy dinh tai Diéu 134 BLHS niam 2015 trong su so sanh véi cac

t6i c6 cac dic diém twong ddng nhu t6i giét nguoi, t6i hanh hung dong doi, toi
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CYGTT hoac GTHCSKCNK trong tinh trang tinh than bi kich dong manh, toi
CYGTT hodc GTHCSKCNK do vuot qué gidi han phong vé chinh dang hoac do vuot
qua muc can thiét khi bat gitt ngudi pham toi, t6i v ¥ gy thuong tich hoic
GTHCSKCNK, toi hanh ha nguoi khac. (iv) Luan an tiép tuc nghién ctru vé thuc tién
ap dung phép luat vé t6i CYGTT hoic GTHCSKCNK trén ca nude tir nim 2018 dén
nam 2025, dé dua ra nhitng danh gia vé tinh hinh ap dung quy dinh Diéu 134 BLHS
nam 2015 trong thyc tién diéu tra, truy to, xét xtr. (v) Trén co sé nhitng danh gia vé
mit 1y lun, kinh nghiém cua cac qudc gia dd nghién ctru, thuc trang phap luat va
thuc tién ap dung phap luat vé 101 CYGTT hodc GTHCSKCNK trén ca nude, luan an
dé xuit mot sb gidi phap hoan thién phap luat hinh su vé t0i CYGTT hoic
GTHCSKCNK va cic giai phap khac nham nang cao chat luong ap dung quy dinh
cua phap luat hinh sy Viét Nam vé 161 CYGTT hoic GTHCSKCNK.

Nhitng két qua danh gia tong quan cac cong trinh d3 nghién ctru vé t6i CYGTT
hoac GTHCSKCNK tai phé”m nay la co so cho viée tiép tuc nghién ctru to1 CYGTT
hoic GTHCSKCNK & cac chuong tiép theo.
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PHAN KET QUA NGHIEN CUU
CHUONG 1. NHUNG VAN DE LY LUAN VE TQI CO Y GAY THUONG
TiCH HOAC GAY TON HAI CHO SUC KHOE CUA NGUOI KHAC

1.1. Khai niém, dic diém tdi c6 y gdy thwong tich hoic giy ton hai cho
strec khoe cua ngwoi khac

1.1.1. Khdi nig¢m tdi cé y gdy thwong tich hodc gdy tén hai cho strc khée ciia
nguwoi khac

Trong tién trinh phat trién cta xa hoi loai nguoi, hanh vi bao lyc va tra thu
xuat hién nhu mot phuong thirc phan trng tu nhién dbi v6i sy xam hai dén tinh mang,
stc khoe, danh du hoic loi ich ctia ¢4 nhan, nhom ngudi. Ph.Angghen khi nghién ctru
vé ngudn gbc cua nha nudc di chi ra rang: O giai doan xa hoi nguyén thiy va tién
nha nude, khi chua ton tai mot thiét ché quyén luc cong du manh dé duy tri trat tu
chung, viéc giai quyét xung dot chu yéu dua trén nguyén tic “bao thu” giita c4 nhan,
gia dinh hoac thi toc. Hanh vi trd thu khi d6 dugc xem nhu cach thure khéi phuc danh
du, can béng thiét hai va ran de cac hanh vi xam hai trong cong déng. Tuy nhién, co
ché nay thuong dan dén su leo thang cua bao luc, tao ra cic vong xody tra thu lién
tiép, gay mét on dinh doi séng xi hoi va de doa sy ton tai cia cong déng. Chinh tur
nhu cau kiém soat bao luc, han ché tinh trang tu thu va thiét 1ap mat trat ty xa hoi on
dinh, nha nudc da xuat hién voi tu cach 1a cha thé ndm giit quyén luc céng va doc
quyén cudng ché hop phap. Nha nudc tirng budce thay thé co ché tra thi c4 nhan bang
cac quy pham phap luat va hoat dong xét xtr, qua d6 chuyén viéc xir Iy hanh vi xdm
hai tir pham vi tu nhan sang pham vi cong quyén. Sy xuét hién ctia nha nudc vi vay
khong chi danh déu budc phat trién cia t6 chirc xa hoi ma con thé hién qua trinh vin
minh hoa trong cach thirc kiém so4t hanh vi bao lyc, bao dam cong ly va duy tri trat
tu x4 hoi bang phap luat thay vi bang su tra dila c4 nhan.?* Van dé nay ciing di duogc
nhiéu nha khoa hoc nghién ctru va dic két lai mot s6 1y thuyét sau:

Triét Iy bdo vé quyén con ngwoi nhin manh rang quyén duoc bao ho vé tinh
mang, stc khoé 1a quyén tu nhién, co ban nhat ctia con nguoi. Hién phép cua cac
nudc van minh déu coi than thé con ngudi 1a bat kha xam pham. Quyén toan ven than

thé 1a ddi tuong bao v¢ cua luat hinh sy 1a quyén bao vé co thé khéi su can thiép co

2 Xem: Ph.Angghen (1972), Nguon goc ciia gia dinh, ciia ché o tw hitu va ciia nha niede, NXB Su that, Ha Noi.
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chu ¥ va loai trir mot s6 trudng hop di nguoc lai quyén toan ven co thé nhung khong
bi coi 14 t6i pham hinh sy, vi du nhu trong y té, thé thao?*. Quyén toan ven than thé
dugce nhiéu quéc gia trén thé gidi thira nhan va dwoc van kién phap Iy qudc té 1a
Tuyén ngdn toan thé gidi vé nhan quyén? bao vé. To6i pham hoa cac hanh vi tic dong
trai phap luat vao co thé nguoi khac nham gay ra thiét hai vé strc khoe cho nan nhan
la mot trong nhitng bién phéap thuc hi¢n chinh sach hinh su cua nha nudc dé bao vé
su toan ven than thé.

T huyét phan logi toi pham dva trén su tién héa vé dao dirc da Xép nhém hanh
vi duoc coi 1a td1 pham CYGTT hodac GTHCSKCNK vao nhém toi pham dugc nha
nuoc xay dung dua trén nén tang linh vuc dao dic 1a “chiam sdc/lam hai”?®. Nhu cau
chiam soc nhiing dtra con phu thudc, nhitng ho hang gan giii, thanh vién trong nhom
12 dong co ban dau dé phat trién mot truc giac manh mé rang viéc gy thuong tich
hay t6n hai cho strc khoé ctia nguoi khac ma khong c6 1y do chinh dang 1 sai trai vé
mit dao dic va cac chi thé thuc hién cac hanh vi CYGTT hoidc GTHCSKCNK phai
chiu céc bién phép tring phat theo cach tuong xtmg vdi mirc do nghi€ém trong hau qua
giy ra.”’

Triét Iy hop dong xd héi: ngudi dan tir bd mot phan quyén tu do c4 nhan (quyén
tu xu Iy mau thuan béng bao luc) va trao quyén d6 cho nha nude. Péi lai, nha nudce
c6 nghia vu bao dam an ninh, trat ty cho ho. Pay la mdt hanh dong cam doan hai
chiéu, co tinh tap thé va dao dirc.?® Theo d6, khi mot ngudi xAm pham vao co thé cla
mot ngudi khac, 1am ton hai dén strc khoé ctia ngudi ndy ciling tirc 12 d3 xAm pham
dén thé ché ma nguoi d6 da gop phan tao ra — nha nudc. Va bai vi moi quan hé hai
chiéu giira cong dan va nha nudc nén nha nudce c6 nghia vu va can thiét phai c6 hanh
dong dap lai hanh vi vi pham nay nhdm bao vé coéng dan ciing nhu bao vé ton tai cua
thé ché.

Nhu vay, cac triét 1y, hoc thuyét trén da chi ra ré“mg khi mot nguoi thuc hién

24 Xem: Sebastian Gonzilez & Jean-Pol Beauthier (2020), “Injury crimes and the temporary incapacity for work: A
critique”, Aggression and Violent Behavior, (51), trl1-7.

2 Xem: United Nations (1948), Universal Declaration of Human Rights, tai: https://www.un.org/en/about-
us/universal-declaration-of-human-rights, truy cép ngay 10/8/2026.

26 Xem: Jonathan Haidt (2012), The righteous mind: Why good people are divided by politics and religion, Pantheon
Books, New York, tr102.

27 Xem Rusil Durrant (2021), “Evolutionary theory and the classification of crime”, Aggression and Violent Behavior,
(59), tr3.

28 Xem: Jean-Jacques Rousseau (2013), Khé wée xid hoi, Duong Van Hoa (dich), NXB Thé gidi, Ha Noi, tr43-51.
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https://www.un.org/en/about-us/universal-declaration-of-human-rights
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mot hanh vi bao lyc v&1 mot nguoi khac, ho khong chi lam nan nhan bi dau, bi TTCT
ma con dang pha v& sy binh yén cta xa hoi, do 1a 1y do ho phai chiu mot bién phap
trirng tri hay mot hinh thtrc bat loi twong tng. Néu nha nudc khong can thiép s& din
dén tinh trang bao luc leo thang, de doa dén sy 6n dinh cua quéc gia. Dé nha nudc ¢o
thé thuc hién cac bién phap bao vé cac quyén vé sirc khoé con nguoi, ngudi dan sé
thue hién hop ddng x3 hoi theo do tir béd mot phan quyén ti do c4 nhan (quyén tu xtr
1y méu thudn biang bao luc) va trao quyén dé cho nha nudc. Doi lai, nha nudce co
nghia vy bdo dam an ninh va trat ty cho hg. Cau hdi dét ra 1a mirc dd can thi¢p cua
nha nudc, cac chinh sach vé quy dinh toi pham (t6i pham hoa va phi t6i pham hoa)
d6i voi cac hanh vi CYGTT hodc GTHCSKCNK ¢ mirc d nao 1 hop 1y.

Céc hanh vi CYGTT hoic GTHCSKCNK bit ngudn tir nhitng hanh vi bao luc
so khai, qua thoi gian mé rong ra nhitng hinh thitc méi c6 thé khong truc tiép tac
dong vao co thé nguoi khac. Cac hanh vi CYGTT hoic GTHCSKCNK thong thudng
c6 thé dung cong cu hd trg nhung ciing c6 thé chi dung tay, chan ddm d4. Mot s hanh
vi CYGTT hoic GTHCSKCNK dic biét hon c6 thé thong qua vi¢c st dung dong vat,
hay nguoi thit ba ma ngudi nay khong phai chiu TNHS... Hién nay v&i sy phat trién
ctia khoa hoc cong nghé thong tin, nhitng hanh vi nay con c6 thé duoc thyc hién qua
con chip hay phan mém gay hai cho con nguoi. Nhin chung, nhitng hanh vi CYGTT
hoic GTHCSKCNK rat da dang, tuy thuong thiy dudi cac dang hanh vi ¢6 st dung
vii lyc nhu hanh hung hay tan cong nhung khong phai moi trudng hop déu vay. Cac
hanh vi tac dong trai phap lut vao co thé nguoi khac thudng dé giai quyét cac miu
thuan trong doi séng xa hoi, noi ma nguoi thuc hién hanh vi va nan nhan c6 thé co
mbi quan hé gan giii nhu trong gia dinh, trong truong hoc, cing cong dong ton gido,
cung cong dong dan cu... hodc ciing c6 thé khong c6 mdi quan hé gi, chi 1a nguoi qua
duong. Khi thyc hién hanh vi CYGTT hoac GTHCSKCNK, nguoi pham toi nham
muc dich gay ra thi¢t hai vé strc khoe cho nan nhan, xam pham dén quyén toan ven
than thé ctia con ngudi.

Viéc dat tén cho loai toi pham nay cd thé dua vao hai thudc tinh chinh cua toi
pham 1a hanh vi va hau qua. Trong truong hop dét tén dua trén viéc khai quat hoa
dang hanh vi pham t6i, nhom to1 pham nay c6 thé duoc dat tén 1a “toi hanh hung hoac
tan cong”. Tuy nhién viéc khai quat nhém hanh vi nay dudi tén goi “hanh hung hodc

tan cong” hién nay c6 han ché 1a khong bao quat duge nhitng hanh vi nhu dau doc
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hay loi dung viéc diéu tri bénh cho bénh nhan dé pham t6i va nhitng dang hanh vi c6
thé s& phat sinh trong twong lai. Trong trudng hop dit tén dya vao hau quéa cta hanh
vi pham t61 1a nhiing thiét hai cho strc khoe con ngudi thi co thé dat tén 14 t6i CYGTT
hoic GTHCSKCNK hay t6i ¢b ¥ gy TTCT. Néu dat tén 1a t6i CYGTT hoic
GTHCSKCNK c6 han ché 1a: khién loai toi pham nay bi coi 14 toi pham ghép, gom
hai loai hanh vi pham t6i 14 t6i CYGTT va t6i ¢ y GTHCSKCNK. Thyc té thi mot
hanh vi pham t6i c¢6 thé gy ra ca thuong tich va ton hai nén viéc danh gia mutc do
nguy hiém cta hanh vi trong nhiing trudng hop cu thé phai dya vao tong hgp TTCT
biéu hién ca dudi hinh thirc thuong tich va tdn hai stc khoe. Do d6 viéc phan chia
nhu vay khong c6 nhiéu y nghia trong dau tranh phong, chong loai tdi pham nay.
Hanh vi tac dong trai phap luat vao co thé nguoi khac nham gay ra thiét hai vé
sttc khoe cho nan nhan ¢ cac qudc gia c6 sy khac nhau vé tén goi. Cac qudc gia nhu
Trung Quéc, Lién Bang Nga sir dung khai niém “tdi c6 y gdy ton thuong” (intentional
injury crime) trong khi cac quéc gia nhu Anh, My tuy st dung khai niém “toi hanh
hung va toi tin cong” (assault and battery crime) nhung phan hau qua cta hanh vi
pham toi hau hét str dung thuat ngir “bodily injury”. C6 mét sb tai liéu khi dich thuat
ngir “intentional injury crime” sang tiéng Viét da dich 1a t6i CYGTT. Tt “injury”
trong tiéng Anh — Anh duoc dinh nghia 13 “actual harm caused to people or
property”? (tam dich: thiét hai thuc té gy ra cho ngudi hoic tai san). Tir dién Black
Law dinh nghia “injury” 14 “any harm or damage” (tam dich: bat ky ton hai hay thiét
hai), “bodily injury” la “physical damage to a person’s body”*° (tam dich: thiét hai
vét chét cho co thé cia mot ngudi). BLHS mau ctia My ¢6 sit dung thuat ngit “bodily
mjury” dé chi hau qua cua t01 hanh hung va toi tAn cong va duogc dinh nghia la
“physical pain, illness or any impairment of physical condition” 3! (tam dich: dau d6n
vé thé xac, bénh tat hodc bat ky su suy yéu nao veé tinh trang thé chét). Nhu vay viéc
mot s6 tai liéu khi dich thuat ngit “intentional injury crime” sang tiéng Viét 1a toi
CYGTT la chua ddy du, & day tir “injury” twong duong véi tir “t6n thuong™?? thi hop

1y hon, vé thuat ngir phap 1y thi “intentional injury crime” can dich twong duong v&i

2 Oxford (1994), 4 Dictionary of law, Oxford University Press, tr201.

39 Bryan A.Garner (2010), Black’s law dictionary, Ninth edition, St. Paul Publishing, tr673.

31 Xem: The American Law Institute (1962), Model Penal Code, §210.0(2), tai https://www.law.upenn.edu/faculty/
paul-robinson/clrgcodes/MPC.html, truy cép ngay 10/8/2026.

32 Tra ctru tai tir dién Y khoa: http://medisoft.com.vn/medic.asp?Page=3&Size=4, truy cap ngay 10/8/2026.
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“t61 ¢b ¥ gdy ton thuong”.

O Viét Nam, thoi diém Thong tu 442-TTg ngay 19/01/1955 vé viée tring tri
mot sd toi pham dugc ban hanh da stir dung khai niém “danh bi thuong”. Tuy nhién
dén khi BLHS déu tién** dugc ban hanh, t6i “d4nh bi thuong” da dugc thay thé bang
t6i CYGTT hoic GTHCSKCNK va mdt sd tdi pham khac. Mdc du BLHS da trai qua
nhiéu 1an thay thé va stra doi, khai niém t6i CYGTT hoic GTHCSKCNK van duoc
str dung théng nhét ca trong 14p phap va nghién ctru khoa hoc dén bay gid.

Ve dinh nghia cho khai niém toi CYGTT hoac GTHCSKCNK, trén thé gio1
cling nhu ¢ Viét Nam di c6 nhiéu nghién ctru. Cac tic gia Yuan Jiahui va Sun
Chengchen tong hop mot sd quan diém cia gidi hoc thuat Trung Qudc vé hanh vi gy
t6n thuong nhu sau: Quan diém thr nhat, 1y thuyét vé ton thwong chirc ning sinh Iy:
cho rang giy ton thuong la lam hong hodc 1am xau di chirc ning sinh 1y cia mot
nguoi. Quan diém thu hai, 1y thuyét vé thiét hai dén tinh toan ven thé chat: hiéu gay
t6n thuong 13 xdm pham tinh toan ven co thé con nguoi. Quan diém thit ba, 1y thuyét
vé su suy giam stc khoe thé chét: cho rang giy t6n thuong 1a khién strc khoe ciia co
thé con ngudi tiép tuc suy giam. Quan diém thi tu 13 su két hop giita 1y thuyét vé tén
thuong chirc niang sinh 1y voi 1y thuyét vé tén thuong tinh toan ven cta co thé: coi
gdy ton thuong 12 hanh vi xdm pham trai phap luat gay ton hai dén chuc ning sinh 1y
va tinh toan ven cila co thé con nguoi. Céc tac gia cho rang néu chi hiéu hanh vi ton
thuong 14 hanh vi xam pham trai phap luat ctia nguoi pham to1 ddi voi su toan ven vé
thé chit ctia nan nhan thi khong thé bao vé hiéu qua quyén va loi ich hop phép cua
nan nhan. Khong thé loai trir hoan toan ndi dau kho vé tinh than do hanh vi ¢b ¥ gdy
t6n thuong gy ra. Do d6, theo cac tac gia ton thuong phai bao gdm ca ton thuong vé
tinh than ctia nan nhan.3*

Tac gia Nemtinov Dmitry Vladimirovich ing hd quan diém cua P.A. Dublvets
rang nhitng ct danh, don roi va cac hanh dong bao luc khéac lién quan dén viéc gay
dau don vé thé xac ciing nhuw moi TTCT khac déu gy hai cho sirc khoe ctia mot ngudi.
N6 phan anh & mirc 6 16n hon mong mubn bao vé sitc khoe con ngudi, dam bao

quyeén toan ven veé thé chat (co the) va cudi cung la ddm bao an toan cho strc khoe

33 B6 luat Hinh su duoc Quéc hoi nudc Cong hoa xa hoi chu nghia Viét Nam khoa VII, ky hop thir 9, nhét tri thong
qua ngay 27 thang 6 nam 1985 tai Ha Noi.
34 Xem: Yuan Jiahui va Sun Chengchen (2022), tldd, tr3737- 3741.
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ctia cong dan.?® Khoan 1 diéu 116 BLHS Lién bang Nga*® dinh nghia hanh vi khach
quan cua td1 hanh hung dugc moé ta nhu sau: "Gdy ra cdc vét bam tim hodc thuc hién
cdac hanh déng hanh hung khdc gdy dau dén vé thé chat nhing khéng dan dén hdu
qua duoc quy dinh tai dieu 115 cua Bé ludt nay". Pinh nghia nay thura nhan rﬁng
hanh hung thyc chét 1 cic hanh dong danh dap. Tuy nhién, cac hanh vi hanh hung
c¢6 thé dugc thuc hién khong chi thong qua danh dap, ma con bang cic hanh dong
nhu giat toc, chén ép cac bd phan co thé ciia nan nhan, d6t chdy bang ltra va cac hanh
dong tuong tu. Tai Muc 9 Nghi quyét ctia Hoi dong Tham phan Toa an Tbi cao Lién
bang Nga ngay 04 thang 5 nam 1990, s6 3, vé "Thuc tién xét xtr cac vu an vé hanh vi
cudng doat" (da dugc stra doi), co néu rang tin cong khong nguy hiém cho tinh mang
va stc khée, duoc coi 1a ddu hiéu dinh tdi danh ctia hanh vi cuong doat (khoan 3 diéu
148 BLHS Lién Bang Nga), bao gom cac hanh vi nhu danh dap, gay ton thuong nhe
khéong dan dén r6i loan strc khoe tam thoi hodc mat kha nang lao dong nhe kéo dai,
cling nhu cac hanh vi tin cong khac gy dau dén vé thé chat cho nan nhan hoic han
ché ty do ctia ho, mién 13 hanh vi d6 khong gay nguy hiém cho tinh mang va stic
khoe.3” Tir két luan nay cho thay rang hanh vi hanh hung & Lién Bang Nga duoc hiéu
1a hanh vi khong gay ra roi loan strc khoe tam thoi hoac mét kha nang lao dong nhe
kéo dai ma chu yéu duoc hiéu 1a bao luc thé chat duéi hinh thirc thuc hién nhiéu 1an
hanh vi danh dép. Viéc giai thich khai niém hanh hung nay khac hoan toan so véi &
Hoa Ky.

Tac gia Simon Greenleaf dua ra khai niém vé t6i hanh hung (an assault) nhu
sau: “Mot hanh vi hanh hung dwoc dinh nghia, boi nhitng nguoi viét ludt hinh su, la
mét hanh vi ¢é y bang vii liwc, nham gady ra ton thwong cho nguoi khac™®. V& hanh
vi tin cong (a battery) tac gia viét: “Mdt hanh vi tdn céng bi bujc tgi bdt cir khi ndo

bao lyc bi de doa trong mot cudc tan cong da dwoc thuc hién, mac du ¢ mirc do rat

3 Xem: Dmitry Vladimirovich Nemtinov (2013), tldd, tr331-337.

36 Xem: BLHS Lién Bang Nga ban hanh ngay 13/6/1996, lin sira d6i gan nhat la ngay 23/7/2025, tai:
http://www.kremlin.ru/acts/bank/9555, truy cap ngay 10/8/2026.

37 Xem: Shagvaliev, R. M. (2010). “Some problems of criminal-legal regulation and qualification of beatings and
torture”, Russian Journal of Economics and Law, (3(15)), 183-188, tai: https://cyberleninka.ru/article/n/ nekotorye-
problemy-ugolovno-pravovoy-reglamentatsii-i-kvalifikatsii-poboev-i-istyazaniya, truy cap ngay 10/8/2026.

38 Nguyén vin “An assault is defined, by writers on criminal law, to be an intentional attempt, by force, to do an
injury to the person of another.” Simon Greenleaf (2012), Part V. Assault, 4 Treatise on the Law of Evidence, Charles
C.Little and James Brown, Boston, tr57.



http://www.kremlin.ru/acts/bank/9555
https://cyberleninka.ru/article/n/%20nekotorye-problemy-ugolovno-pravovoy-reglamentatsii-i-kvalifikatsii-poboev-i-istyazaniya
https://cyberleninka.ru/article/n/%20nekotorye-problemy-ugolovno-pravovoy-reglamentatsii-i-kvalifikatsii-poboev-i-istyazaniya
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nho, lén mét ngwoi”. Tac gia Pooja Suresh Jaiswal trong bai viét “Phong vé ddi véi
hanh vi hanh hung va tin cong” dua ra dinh nghia cho hanh vi hanh hung nhu sau:
“Mét hanh vi hanh hung la hanh vi ¢é gdng hodc de doa gdy ton thwong vé thé xdc
cho nguoi khdc, ciing véi kha nang ré rang va y dinh gdy thiét hai”*. Theo tac gia,
hanh vi hanh hung duoc giy ra bao gdm: cb gang gy ton hai va viéc tao ra ndi sg
hién tai vé bao luc (yéu cau tiép xuc thue su voi co thé cua nguoi khac 1a khong can
thiét). V& khai niém tin cong tac gia viét: “Tdn cong la sw dp dung c6 chii dich va
truec tiép cia bdt ky lyc vt Iy nao 1én nguwoi khac™*'. Tac gia luan giai vé hanh vi tan
cong nhu viéc danh hodc cham vao ngudi khac mot cach tho 16, tirc gian, thuyét phuc
hay kiéu ngao. Tac gia Ehsan Zarokh trong bai viét “T6i pham chong lai con nguoi”
cling cho rang & mot s6 khu vuc phéap 1y thi t6i hanh hung dugc dé cap dén 1a mot
hanh vi bao lyc thuc su, trong khi & mot s6 khu vuc phap 1y khac (nhu My, Anh va
Xt Wales) to1 hanh hung chi dé cap dén nguy co bao luc, trong khi bao luc thuc sy
thi 14 tAn cong*2. Nhu vdy, du c6 str dung nhitng thuat ngit khic nhau dé mé ta nhung
tuu lai cac tac gia déu cong nhan hanh vi CYGTT hoac GTHCSKCNK Ia hanh vi c6
tinh chét bao luc, tac dong lén co thé cua nguoi khac dé lai dau dé6n, nhiing vét
thuong, t6n hai sttc khoé ctia ngudi nay.

O Viét Nam, céc tac gia theo quan diém tht nhat cho rang “T6i ¢é ¥ gdy thuwong
tich hodc gady toén hai cho sirc khée ciia nguoi khdc la hanh vi ¢é ¥ gdy tén hai cho
stkc khde nguwoi khdc dwéi dang thirong tich hodc ton thwong khéc ¢ mire dé dwoc
ludt quy dinh*, nhom tac gia nay ciing cho rang “thirong tich dwoc hiéu la ton hai
cho sirc khde thé hién qua dau vét dé lai trén co thé con ngueoi; ton thwong khdc dwoc
hiéu 1a ton hai cho sitc khée ma khong thé hién thanh dau vét trén co thé”**. Tuy

nhién cac tac gia khong luan giai nhitng dau vét nay chi la cac dau vét bé ngoai ma

3 Nguyén vin: “A battery is committed whenever the violence menaced in an assault, is actually done, though in
ever so small a degree, upon the person”. Simon Greenleaf (2012), tldd, tr59.

40 Nguyén vin: “An assault is an attempt or a threat to do a corporal hurt to another, coupled with apparent present
ability and intention to cause harm”. Pooja Suresh Jaiswal (2022), Defence to an Action for Assault and Battery,
International Journal of Law Management & Humanities, (05(6), tr1547.

4 Nguyén vin: “Battery is the intentional and direct application of any physical force to the person (L.e. body) of
another”. Pooja Suresh Jaiswal (2022), tldd, tr1547.

42 Xem: Ehsan Zarrokh (2007), “Crimes against the person’s”, tai: http://ssrn.com/abstract=9613535, truy cip ngay
10/8/2026.

# Truong Pai hoc Luat Ha Noi (2022), Gido trinh Ludt hinh sw Viét Nam, Phan cac t6i pham (Quyén 1), NXB
CAND, Ha Noi, ph?m footnote tr99.

4 Truong Dai hoc Luat Ha Noi (2022), tldd, tr99.
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mat thudng c6 thé trong thay duoc hay bao gdm ca cac dau vét bén trong co thé ma
phai thong qua cong cu hd tro, tién hanh gidm dinh phap y méi xac dinh duoc. Con
“co ¥ gdy thuong tich la (hanh vi) ¢é ¥ xam pham than thé, gdy ton hai cho sirc khoe
ciia nguoi khdc dwéi dang thwong tich cu thé.”*> Nhu vay, nhitng tac gia theo quan
diém nay da lya chon stir dung khai ni¢m “ton hai cho strc khoe” dé chi chung tat ca
nhirng thiét hai vé strc khoé ma nan nhan phai chiu do hanh vi tac dong trai phap luat
véao co thé do nguoi khac thuc hién va ton hai dugc thé hién dudi dang thuong tich
hoic ton thuong khac.

Céc tac gia theo quan diém tht hai cho rang: “T6i ¢é y gdy thiwong tich, gdy
t6n hai cho sirc khée ciia nguwoi khdc la hanh vi tac déng trdi phdp ludt dén than thé
cua nguoi khac gdy thiét hai vé sirc khée cho ho dudi dang thuong tich hodac ton hai

46 céac tac gia cling dinh nghia “Thuong

vé sirc khée trong cdc truong hop ludt dinh’
tich la nhitng vét thwong dé lai trén co thé ciia nguwoi bi hai vi thé ma lam suy giam
sire khée ciia ho nhw vét rach co, dap ld lachv.v... T on hai vé sirc khée la sw réi loan
chirc nang hoat dong cua co thé nan nhén khién sirc khée cia ho bi suy giam nhw roi
loan hé tiéu héa, hé tuan hoan, hé hé hdp, hé than kinh...”¥. Cac tac gia nay c6 cliing
quan diém vé tén goi cho hanh vi ¢ ¥ gay thiét hai cho stc khoe cta ngudi khac véi
nha lam luat, tuy nhién khéi niém lai bé qua dac diém quan trong cua to1i CYGTT
hoic GTHCSKCNK d6 14 16i ¢b y clia ngudi pham toi. Céc tac gia di sdu vao phan
tich cac hau qua xay ra do hanh vi CYGTT hoic GTHCSKCNK gom thuong tich,
t6n hai cho strc khoé dé tim cach 1y giai cho viéc phan tach hai hanh vi pham toi 1a
hanh vi CYGTT va hanh vi ¢c6 y GTHCSKCNK.

Pé xay dung khai niém khoa hoc vé t6i CYGTT hodc GTHCSKCNK can xuat
phat tir cac khai niém nén tang cua luat hinh sy nhu td61 pham, td61 pham thuc hién do
16i ¢6 ¥, hau qua ctia hanh vi va déi tugng bi tac dong bai hanh vi pham tdi. Pay 1a
nhimng co s& 1y luan quan trong gitp xac dinh day du ban chét phap 1y cta toi pham
nay ciing nhu 1am rd pham vi diéu chinh ctia phap luat hinh sy dbi v6i cac hanh vi
xam pham suc khoé con nguoi.

Theo quy dinh cia BLHS Viét Nam, tdi pham 1a hanh vi nguy hiém cho x4 hoi

45 Vién Khoa hoc Phép 1y (2006), Tir dién Ludt hoc, NXB Tir dién Bach Khoa, NXB Tu phéap, Ha No¢i, tr172.

4 Truong Pai hoc Luat thanh phd H6 Chi Minh (2022), Gido trinh Ludt hinh sw Viét Nam (Phan cac t6i pham —
quyén 1), NXB Héng Puc, tr86.

4 Truong Pai hoc Luat thanh phd HO Chi Minh (2022), tldd, tr87.
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dugc quy dinh trong BLHS, do ngudi ¢6 nang luc trac nhiém hinh sy hodc phap nhan
thuong mai thyc hién mdt cach ) ¥y hodc vo y, xadm pham cac khach thé duoc Nha
nude bao vé nhu doc 1ap, chu quyén, thdng nhat, toan ven ldnh thé T6 qubc, xam
pham ché d6 chinh tri, ché do kinh té, nén van hoa, quéc phong, an ninh, trat tu, an
toan xa hoi, quyén, loi ich hop phap cua t6 chirc, xdm pham quyén con ngudi, quyén,
loi ich hgp phép cua cong dan, xdm pham nhiing linh vuc khac cua trat tu phap luat
xa hoi chu nghia ma theo quy dinh ctia BLHS phai bi xtr Iy hinh sy. Khai niém nay
phan anh nhiing dac diém co ban cua toi pham, bao gém tinh nguy hiém cho x4 hdi,
tinh c6 181, tinh trai phap luat hinh su. Trong d6 tinh nguy hiém cho x hoi dugc xem
14 dau hiéu co ban nhat cua toi pham, thé hién & kha nang gay thiét hai hodc de doa
gdy thiét hai cho cac khach thé duoc Nha nudc bao vé. Dbi voi t6i CYGTT hoic
GTHCSKCNK, tinh nguy hiém cho xd hoi ctia hanh vi dugc thé hién & viée nguoi
pham t6i st dung cac phuong thic khac nhau dé tac dong trai phap luat dén co thé
con ngudi, gy ra nhitng thiét hai nhat dinh ddi v6i strc khoé ciia nan nhén, qua dé
xam pham quyén dugc bao vé vé than thé va strc khoé - mot trong nhitng quyén nhan
than co ban ciia con nguoi duoc ghi nhan trong Hién phap va cac diéu ude qudc té vé
quyén con ngudi ma Viét Nam 1a thanh vién.

Bén canh dau hiéu vé tinh nguy hiém cho xd hoi, t6i CYGTT hoic
GTHCSKCNK duoc thyc hién do 16i ¢d §. Theo 1y luan chung cta luat hinh su, 15
¢d y 1a trudng hop ngudi pham toi nhan thirc 16 hanh vi cia minh c6 tinh chat nguy
hiém cho x4 hoi, thay trudc hau qua ctia hanh vi d6 va mong mudn hoic ¢ y thirc dé
mdc cho hdu qua xdy ra.* Ngudi pham toi khong chi nhan thic dugc hanh vi ctia
minh c6 kha nang gy thiét hai cho strc khoé ctia ngudi khac ma con c6 thai do tam
Iy tich cuc hodc it nhat 1a “dé mac” ddi voi hau qua d6. Ddi véi toi CYGTT hoic
GTHCSKCNK, ngudi pham t0i thuong nhan thirc ré hanh vi dung vii luc, st dung
hung khi, hoa chat nguy hiém... c6 thé giy ra thuong tich hodc suy giam stc khoé
cua nan nhan. Pay chinh la co s& dé phan bi¢t t01 CYGTT hoac GTHCSKCNK véi
cac tdi pham vo y gay thuong tich hoac GTHCSKCNK.

Mot dau hiéu quan trong khac can duge 1am rd khi nghién ctru khai ni€m toi
CYGTT hodc GTHCSKCNK la ddi tuong chiu tac dong cua hanh vi pham tgi. Strc khoé

4 Xem: Nguyén Ngoc Hoa (2015), Téi pham va cau thanh ti pham, NXB Tu phap, Ha Noi, tr126.
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bi xam hai ¢ t01 CYGTT hodc GTHCSKCNK phai la cua nguoi khac chir khong phai
ctia chinh nguoi thyc hién hanh vi pham tdi. Khach thé truc tiép bi xdm pham boi toi
CYGTT hoic GTHCSKCNK 1a quyén duoc bao dam vé stc khoé ctia c4 nhan trong
cac quan h¢ xa hgi. Do d6 hanh vi tdc dong dén chinh co thé cua nguoi thuc hién
hanh vi pham toi khong lam phat sinh sy xAm pham dén khach thé nay. Cach tiép can
nay ciing thé hién quan diém ton trong quyén tu quyét ctia ca nhan dbi véi co thé cua
minh, tirc 13 tach viéc bao vé quyén quyét dinh dbi voi co thé (quyén ty chu) ra khoi
viéc bao vé quyén toan ven than thé (tach tinh cht quan ctia con ngudi v6i phan con
lai cua thé gi6i)*. Quyén toan ven than thé 1a ddi twong bao vé cua lut hinh sy 1a
quyén bao vé co thé khoi sy can thiép c6 chu y nhung dugc loai trir mot sd truong
hop di nguoc lai quyén toan ven co thé ma khong bi coi 1a td1 pham hinh sy, vi du
nhu trong y té, thé thao™. Mot sé truong hop néu ngudi pham t6i ty lam TTCT cia
chinh minh thi ¢6 thé 13 ddu hiéu cua hanh vi pham cac to1 khac nhu toi tron tranh
nghia vy quan sy, t01 khong chép hanh 1énh goi quan nhan du bi nhap ngi.

Duéi goc d6 ngdn ngir hoc, cac thuat ngit “thuwong tich”, “ton hai cho stc khoé”
va “TTCT” déu phan anh nhitng dang thiét hai ddi véi tinh trang binh thuong ciia co
thé con ngudi, tuy nhién ndi ham cua cac khai niém nay khong gidng nhau. Theo ngit
nghia tiéng Viét, TTCT 1a hu hai, mat mat mot phﬁn, khong con dugc hoan toan
nguyén ven nhu trudc (thudng néi vé bd phan cua co thé hoic vé tinh cam con
ngudi).>! Trong khi d6 thuong tich 1a chi nhitng dau vét dé lai trén co thé do bi danh
dap? con t6n hai cho strc khoe 1a chi tinh trang suy giam strc khoe ctia nan nhan’>.
Tir cach tiép can trén co thé thdy rang hau qua cia nhém hanh vi tac dong trai phap
luat vao co thé ngudi khac nham gay thiét hai vé strc khoe cho nan nhan khong chi
giéi han ¢ nhitng thuong tich hiru hinh ma con bao gém cac dang ton hai stc khoé
khac khong dé nhan biét thong qua quan sat thong thuong. Chang han mot ngudi cd
thé bj chin dong nado dan t&i bi bénh dong kinh, hay cac ton thuong ndi tang nhu suy

giam chirc nang phoi, rbi loan chirc ning tuyén yén, bénh 1y da day, bénh Iy rudt non

4 Xem: Herring & Wall (2017), “The nature and significance of the right to bodily integrity”, The Cambridge Law
Journal, (76(3)), tr566-588.

50 Sebastian Gonzalez & Jean-Pol Beauthier (2020), tldd tr 1-7.

5! Xem: Vién Ngon ngit hoc (2021), Tir dién Tiéng Viét, NXB Hong Dic, thanh phé HO Chi Minh, tr1240.

52 Xem: Vién Ngon ngit hoc (2021), tldd tr1236.

53 Xem: Vién Ngén ngit hoc (2021), tldd, tr1282.
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lam anh hudng dén cac chirc ning sinh 1y cta co thé mic du bén ngoai khong xuat
hién hodc xuét hién rat it thuong tich. Do d6, viéc danh gia hau qua cta hanh vi
CYGTT hoic GTHCSKCNK khéng thé dua quan sat bén ngoai ma phai bang céac
phuong phap chuyén mon ctia y hoc va giam dinh phap y. Thuc tién ap dung phap
luat hinh sy cho thay, két luan giam dinh phép y c6 y nghia dic biét quan trong trong
viéc xac dinh thiét hai vé stc khoé, ty 1€ TTCT Ia can ctr cho vi¢c dinh téi danh va
quyét dinh hinh phat. Trong y khoa, khai niém ton thuong (hay thwong ton) duoc
dung khi néi vé nhiing thiét hai strc khée ctia con ngudi bao gom thwong tich, bénh,
bénh tat, di ching roi loan tAm than va hanh vi sau chan thuong, vét thuong so nao,
bénh rdi loan tAm than va hanh vi.>* Nhu vay, trong khoa hoc y khoa, khai niém TTCT
dugc st dung vdi pham vi rong hon so vdi khai niém thuong tich va ton hai cho strc
khoé néi riéng, hay noi cach khéac ty 1¢ TTCT duoc st dung dé danh gia toan bo cac
thiét hai vé sitc khoé clia con nguoi trong giam dinh phap y. Do d6, hau qué cia toi
CYGTT hoic GTHCSKCNK noéi chung chinh 1a TTCT biéu hién qua thuong tich va
ton hai cho strc khoé.

Tur nhitng phén tich vé cac khai niém ndi ham, hanh vi, hau qua, ddi tugng tac
dong co thé dwa ra khai niém t6i CYGTT hoic GTHCSKCNK nhu sau: 76i ¢6 ¥ gdy
thwong tich hodc gdy ton hai cho sikc khoé ciia ngwoi khdc la hanh vi gdy thiét hai
nhdt dinh cho sirc khoé ciia ngueoi khdc (gom: thiong tich, bénh, tdt, di chirng tam
than) ma cé ty 1¢ ton thiong co thé theo quy dinh ciia Bo ludt Hinh s, do ngudi cé
du nang lyc trach nhiém hinh su thuc hién mot cdch co ¥, xam pham quyén duoc
phap ludt bao h vé sivc khoé ciia con nguwoi.

1.1.2. Cic diic diém ciia tpi cé y gay thwong tich hodic gdy tén hai cho sirc
khoe cua ngwoi khac

T61 pham néi chung va td1 CYGTT hodac GTHCSKCNK noi riéng xay ra trong
thuce té vo cing phong phu. Tuy nhién, xét vé ciu trac nhém hanh vi pham t6i CYGTT
hoic GTHCSKCNK c6 nhirng dic trung, nhitng dic trung chung d6 thé hién qua cac
khia canh sau:

1.1.2.1. Téi ¢6 ¥ gdy thieong tich hodc gdy tén hai cho sitc khoé ciia nguwoi

khdc xam pham strc khoe cua nguoi khac

* Xem: Diéu 1 Thong tu 22/2019/TT-BYT ngay 28/8/2019 cia BY Y t€ quy dinh ty I¢ phan tram ton thuong sit dung
trong giam dinh phap y, gidm dinh phap y tdm than.
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Trong hé thong quyén con ngudi, quyén toan ven than thé hay quyén bat kha
x4m pham vé than thé ctia con nguoi 1 nhém quyén quan trong, khong chi c¢6 y nghia
béo vé vé mat sinh hoc ma con 1 co sd, 1a diéu kién tién quyét dé c4 nhan thac hién
cac quyén khac nhu quyén lao dong, hoc tap, tu do, tham gia cac hoat dong xa hoi
khac... Theo nghia truyén thdng, quyén toan ven than thé duoc giai thich 13 quyén
lién quan dén nguyén tac tu chu, bao vé co thé khoi su can thiép c6 chu y hoac mot
s6 hinh thtrc can thiép khac, tao thanh mot quyén kiém soét cua chinh nguoi d6 véi
co thé minh*®. Mot sé khac lai tach viéc bao vé quyén quyét dinh ddi véi co thé (quyén
tu chu) ra khoi viée bao vé quyén toan ven than thé (tach tinh chu quan ctia con nguoi
v6i phan con lai cia thé gi¢i)*®, quan diém nay 1a co s¢ dé xay dung cac quy dinh vé
quyén duoc chét (quyén an tir) & mot sé qudc gia. Pbi v6i hé théng phap luat qubc
gia, quyén bat kha xam pham vé than thé c6 thé bao gom quyén dugc bao vé trudc
céc hanh vi tra tan, bao luc, truy btic, nhuc hinh hay bat ky hinh thtrc nao khac xam
pham dén than thé, strc khoé ctia con ngudi. To6i CYGTT hodc GTHCSKCNK xam
hai truc tiép dén quyén dugc bao vé vé than thé, strc khoé con nguoi. Trong d6 “sirc
khée ciia con nguwoi la tinh trang thodi mdi ciia con nguoi vé cdc mdt thé lic, tinh
than va xd héi chik khéng chi bao gom tinh trang khéng c6 bénh tdt, thuwong tdt
(disease or infirmity).”>’ Theo khai niém strc khoé trén thi quyén dugc ton trong va
bao vé vé strc khoe bao gdm ca mat thé luc va tinh than.

Hién nay, su phat trién cta khoa hoc hién dai vé cac bod phan hd tro phuc hoi
sttc khoe cta con ngudi ngay cang gidng véi cac bo phan sinh hoc va cé tinh twong
thich cao di tac dong dén nhan thirc vé khai niém “co thé con ngudi” va “stc khoe
cua con nguoi”’. Mot sb6 nha nghién cuu mudn mé rong khai niém “co thé”, theo do
dua ra gia thuyét vé viéc liéu rang c6 hanh vi tac dong trai phap ludt vao co thé vo co
cua con nguoi, nhitng bd phan khong phai con ngudi sinh hoc, khdng lién tuc cua co
thé nhu mot canh tay gia, mot chiéc xe lan hay trén bc tai dién tir ciia mot nguoi, tham

chi 1a by nh¢ ctia dién thoai, may tinh, thir ma mot s6 nguo1 goi la ngoai nao - nhirng

55 Xem: Thomas Douglas (2014), “Criminal rehabilitation through medical intervention: Moral liability and the right
to bodily integrity”, The Journal of Ethics, (18), tr101 — 122.

3¢ Xem: Herring & Wall (2017), tldd, tr566-588.

57 Xem: World Health Organization (1978), Declaration of Alma-Ata (Interational Conference on Primary Health
Care), Alma-Ata.
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bd phan ma chiing ta thudng cho rang 1a tai san®®. Qua d6 cho thiy cac hinh thirc thiét
hai cho sirc khoe di khong con 1 rang nhu chiing ta thuong thay. Tir “co thé” khong
chi 1 co thé lién tuc vé mit vat 1y, dugc xac dinh vé& mit sinh hoc va hitu co ma da
dugc mo rong ra la co thé duge tao nén tir ca phén v0 co va hitu co ma mot s6 nha
nghién ctru goi 1 “co thé xa hoi”. Theo d6 thi khai niém vé hanh vi CYGTT hoic
GTHCSKCNK ciing sé& thay ddi, nguoi ta c6 thé thong qua phan mém dé khién cac
bd phan gia trén co thé mot ngudi ngung hoat dong ma khong can dung dén vii lyc.
Trong twong lai, ngoai viéc phat trién nhiing bo phan co hoc nhéan tao nhu céanh tay,
chan gia, khoa hoc hién dai con hudng téi viéc tao ra cac té bao than kinh dién tu,
nhitng b phan co thé vo co nhu tim, than, rudt thay thé.... Viéc cac bod phan nhan
tao nay bi tac dong va lam ding hoat dong ciing c6 thé anh hudng nghiém trong dén
sitc khoe, sinh hoat binh thudng ctia con nguoi. Piéu nay doi hoi phai c6 mot su quan
tam day du dén doi twong tac dong cua toi CYGTT hoic GTHCSKCNK trong twong lai.

1.1.2.2. Hanh vi ¢é ¥ gdy thwong tich hodc gdy ton hai cho sitc khée ciia nguoi
khéc c6 thé dwedi dang hanh dong hodc khéng hanh déng

Trén thuc té, nguoi pham tdi co thé thuc hién nhirng hanh dong co hoc dé tac
dong 1én than thé ngudi khac nhu dung tay dim, tat, bop cb hodc dung chan dap, da
hodc nguo1 pham to1 st dung cong cu dé tac dong vao than thé nan nhan; hoic hanh
vi dung tay, chan tic dong con co6 thé & dang ngudi pham toi x6, ddy nan nhan xudng
nhirng no1 nguy hiém nhu ao, ho, hd voi dang t61, nhirng noi co vat sic, nhon, cung...;
hanh vi dung suc vat dé gy hai cho nan nhan nhu tha ché, rin dé cho cin, trau bd
dam, hiic... Hanh vi CYGTT hoiic GTHCSKCNK do ngudi pham toi thong qua hanh
vi cia nguoi khac, nguoi nay tréd thanh mot cong cy, phuong tién pham to1 béi ho
khong phai chiu TNHS do khong c6 ning luc TNHS hodc khong c6 16i. Hanh vi
CYGTT hoac GTHCSKCNK ciing c6 thé khong st dung stirc manh vat chét, khong
dung vii lyc nhu st dung nhirng loai thude c6 thé gay nén ton thuong cho co thé, loi
dung nghé nghiép dé pham tdi (trong qua trinh diéu tri cho bénh nhan)... Hanh vi
CYGTT hoic GTHCSKCNK ciing c6 thé dudi dang khong hanh dong nhu khong
cho an, khong cho udng... c6 thé khién ngudi khac bi suy dinh dudng, mat nudc, va

dan dén cac van dé sirc khoe nghiém trong. Nan nhan c6 thé khong chi phai chiu dung

58 Xem: Gowri Ramachandran (2010), “Assault and battery on property”, Loyola of Los Angeles Law Review, (44(1)),
tr253-276, tai: https://digitalcommons.lmu.edu/llr/vol44/iss1/10/, truy cap ngay 10/8/2026.
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vé thé chat ma con bi ton thwong tim ly. Cam giac bi bo roi hodc mat kiém soat vé
tinh hinh cta ban than cling anh hudng ti€u cuc dén stc khoe tAm than cia nan nhan.
Cudc cach mang cong nghiép 4.0 cling di c6 nhirng anh huéng 16n ddi voi toi CYGTT
hoic GTHCSKCNK, khién hanh vi pham toi khéng con chi gii han trong nhiing
hinh thtrc truyén thong ma d3 mé rong sang cac phuong thire méi, nhu viée st dung
phﬁn mém doc hai, robot tu dong hodc cac thiét bi cong nghé cao dé thuc hién hanh
vi gy hai. C6 thé phan loai cac hanh vi tac dong trai phap luat vao co thé ngudi khac
thanh ba nhom, gdm: (i) Tac dong trai phap luat vao co thé nguoi khac thong qua cac
tac dong vat 1y; (ii) Tac dong trai phap luat vao co thé ngudi khac thong qua cac tac dong
hoa hoc; (iii) Tac dong trai phap luat vao co thé nguoi khac thong qua tic dong tam 1y.
Theo d6, ba nhom tac dong trai phap luat vao co thé nguoi khac c6 thé thé hién qua:
(i) Tiép xtc truc tiép voi co thé con ngudi; (ii) Xam nhap vao bén trong co thé; (iii)
Tac dong 1én hé than kinh va mot s6 co quan noi tang.>

Khong phai moi hanh vi CYGTT hoac GTHCSKCNK gay ra cung mot mirc
d6 TTCT déu c6 tinh chat nguy hiém cho xa hdi nhu nhau, cing mot hau qua nhung
hoan canh thuc hién hanh vi khac nhau s& dan dén muc d6 16i khac nhau. Vi du trong
cac trudng hop: Trueong hop thir nhdt, ngudi pham toi trong trang thai tinh than bi
kich dong manh do hanh vi tréi phap luat nghiém trong ctia nan nhan khién ngudi
pham t6i mat kha ning kiém ché hanh vi. Truong hop nay mic di ngudi pham toi
van con ning luc TNHS va kha niang nhan thic dugce hanh vi ctia minh song bi han
ché dang ké kha nang diéu khién hanh vi do tac dong tdm 1y manh mé tir hanh vi trai
phap luat ctia nan nhan. Do d6 murc d6 161 va tinh dang trach ctia ngudi pham toi thap
hon dang ké so voi truong hop CYGTT hoic GTHCSKCNK thong thuong khac.
Truong hop thu hai, nguoi pham t01 da vuot qua gio1 han phong vé chinh dang, vuot
qua mirc can thiét khi bat gilr nguoi pham toi. Ngudi pham t6i trude hét c6 muc dich
bao v¢ loi ich hgp phép ctia minh, cia nguoi khac, cia Nha nudc, tuy nhién do chéng
tra qua muc can thiét ma gay thuong tich hodc GTHCSKCNK qua gidi han cho phép.
Y thirc chéng lai cai sai, bao v¢ lgi ich hop phép 1a yéu tb tich cuc can dugc ghi nhan
nén mic du hanh vi pham t6i van phai chiu TNHS nhung muc d6 nguy hiém cho xa
hoi thap hon nhiéu so vé6i cac hanh vi CYGTT hoic GTHCSKCNK théng thudng.

% Xem: Shagvaliev, R. M. (2010). tldd.
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Hanh vi CYGTT hodac GTHCSKCNK khong chi xam pham stc khoé con
nguoi ma hanh vi nay con co thé xAm pham céac quan hé xa hoi khac nhu trat ty quan
1y hanh chinh, hoat dong dung dan ciia co quan nha nudce, an toan cong cong, hoat dong
tu phap hodc nghia vu quan syu. Chinh vi vay, hanh vi CYGTT hodac GTHCSKCNK
con duoc xay dung thanh toi pham doc 14p o nhimg nhom t6i khac dé phan anh day
du tinh nguy hiém cho x4 hdi ctia hanh vi. Vi du hanh vi CYGTT hodc gy t6n hai
cho strc khoé ctia ngudi thi hanh cong vu c6 thé duoc xem xét vé toi chdng ngudi thi
hanh cong vy; hanh vi dung nhuc hinh, ddi xir tan bao, gay thuong tich hodc
GTHCSKCNK c6 thé duoc quy dinh trong nhom tdi xdm pham hoat dong tu phap;
hanh vi hanh hung ngudi khac nham gy rdi trat ty cong cong ¢ thé duge quy dinh
trong nhom céc to1 xam pham trat tu cong cdng; hanh vi CYGTT hoac gay tdn hai
cho strc khoé ciia dong doi c6 thé quy dinh trong nhom céc t6i xAm pham nghia vu,
trach nhiém cta quan nhan. Viéc dat hanh vi CYGTT hoac GTHCSKCNK ¢ cac
nhém t6i pham khac nhau thé hién su dénh gia ctia nha nude vé ban chat phap 1y cua
hanh vi, cach tiép can 1ap phap trong viéc bao vé da dang cac khach thé 1a cac quan
hé xa hoi, su sép xép muc d6 vu tién bao vé ctia nha nude dbi véi cac quan h¢ xa hoi
nay chir khong don gian chi 1a bdo vé suc khoé con nguoi. Viéc dit cac hanh vi
CYGTT hoac GTHCSKCNK ¢ cac loai to1 pham khac nhau sé gitip cac co quan tién
hanh t6 tung x4c dinh ding tinh chat va mirc do nguy hiém cho xa hdi ciia hanh vi, tir
do6 xac dinh t61 danh va mirc hinh phat phtt hgp vai ting trudong hop.

1.1.2.3. Hdu qud nguy hiém cho xd hoi ciia téi co y gdy thwong tich hodc gdy
t6n hai cho sikc khoé ciia ngueoi khdc la tén thwong co thé

Viée xac dinh TTCT c6 thé duge mo ta truc tiép bang cac mo ta y té chi tiét
hoic dinh lwong hoa. Béi voi phuong phap xac dinh bang mo ta y té chi tiét ¢ han
ché boi khong phai ai ciing c6 du kién thirc chuyén sau vé y khoa dé danh gia hau
qua xay ra c6 ding véi mé ta d6 hay khong; viéc mo ta, liét ké ciing c6 thé khong bao
ham duogc hét cac hau qua xay ra trong thuc té. Do d6, dé danh gia hiéu qua, théng
nhat, chinh x4c nhitng TTCT can phai giao cho cic co quan chuyén mén, sir dung
phuong phap dinh lugng hoéa bang ty 1¢ TTCT. Pinh lugng héa ty 1¢ TTCT la viéc
xac dinh mirc d6 thiét hai vé stc khoe ctia nan nhan dya trén hé quy chiéu tir 0% dén
100%, trong d6 mirc thap nhat 1a khong co thiét hai xay ra duoc gan cho gia tri 0%,

con hau qua TTCT cao nhat trén ngudi song 1a ton thuong ndo gy di chiung song
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kiéu thyc vat duogc gan cho gia tri 99%. Theo d6 céc thiét hai stc khoe khéc tuy theo
ning nhe ma duoc sip xép trong khoang tir 0% dén 99%. Viéc danh gia va dinh luong
TTCT duogc thuc hién bdi cac can bo phap y da dugc dao tao chuyén sau vdi cac cong
cu hd tro, theo trinh tu, thi tuc phéap luat quy dinh dé dam bao tinh thong nhét, khach
quan cua két luan giam dinh TTCT.

Mtc 36 TTCT la cén cir dé xac dinh toi pham phu thudc vao danh gia tac dong
xa hoi cua loai t01 pham nay. Viéc t0i pham hoéa nhitng hanh vi CYGTT hodc
GTHCSKCNK giy hau qua nho c6 thé 1am gia ting mau thuin trong quan chung
nhan dan, di ngugc lai xu hudéng giam hinh phat, gia ting cac bién phap phuc hoi
trong xa hoi. Vay nén can thiét phai xac dinh mét muc ti 1€ TTCT nhét dinh bi truy
ctru TNHS. Piéu nay phu thudc vao co cAu, bién dong cua to1 pham CYGTT hodc
GTHCSKCNK, chinh sach ciia nha nudc trong viéc dau tranh phong, chong toi pham
CYGTT hodc GTHCSKCNK®,

Hdu qua TTCT ciia nan nhdn phdi nam trong méi quan hé nhdan quda véi hanh
vi CYGTT hodc GTHCSKCNK va phit hop véi trang thdi tinh than cia ngwoi pham
t6i. M6i quan hé nhan qua gitta hau qua va hanh vi trai phap luat 1a hanh vi trai phap
luat phai xay ra trudc hau qua thuong tich hoac ton hai cho strc khoe vé thoi gian,
chtra dung kha ning thuc té lam phat sinh hau qua thuong tich hodc t6n hai cho sirc
khée va hau qua thuong tich hoac ton hai cho strc khoe phai 1a sy hién thyc hoa kha
nang thue t& 1am phat sinh hau qua cta hanh vi trai phap luat. Hau qua cta toi pham
pht hop véi trang thai tinh than ctia ngudi pham toi tire 14 hau qua da ndm trong dy
liéu ctia ngudi pham tdi, thong qua hanh vi trai phap ludt cia minh ma dat dugc nhitng
gl mong mudn xay ra. Mot s6 truong hop ngoai hau qua da du liéu, hanh vi CYGTT
hoic GTHCSKCNK con giy ra nhitng hau qua nim ngoai kha ning thay trude cia
nguoi pham toi thi khong thé xac dinh TNHS cho nguoi pham toi.

Vi du: Vi mau thuin ma H lao vao danh Th, bi Th dap mot cai vao vung dui
nhung khong ngi, H tiép tuc lao vao thi bi Th dung tay phai ddm thang mot cai vao
mat lam H ngi xudng duong. H dang chéng tay xudng dat, mat cti song song, cach
mat duong khoang 50-60 cm dinh ding day, thi T da dung chan phai d4 mot cai vao

mat lam H bi ngd ndm xudng duong noén 6i. Thay H nén 61 va nguoi co gidt moi

% Xem: Vién nghi@n ctru Nha nudce va phap luét (1994), T6i pham hoc, ludt hinh sy va ludt 06 tung hinh sy Viét Nam,
NXB Chinh tri quoc gia, Ha Noi, tr123-135.
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ngudi dua H di cép ciru tai bénh vién nhung 03 ngay sau thi H tir vong. Két qua giam
dinh phép y két luan nguyén nhan tir vong cta H 13 “Chéan thuong so ndo ning xuat
huyét dudi nhén, Xuét huyét ndo that, nit v& thanh trude xoang trai, nhdi méu co tim,
phtl phoi cip. Co ché gay thuong tich: nan nhén bi tac dong luc truc tiép vao ving
dau boi vat tay khong co canh dan t6i nit v& xoang tran bén trai, xuat huyét rai rac
duéi mang ndo mém, xuét huyét ndo that. Nhoi mau co tim va phu phdi cép tinh 13
thr phat sau chan thuong so nio dan t6i tir vong”. ® Trong truong hop nay Th chi cd
muc dich gdy thuong tich cho nan nhan nhung hau qua xay ra la nan nhan bi nhoi
mau co tim va phil phdi cp tinh dan téi tir vong 13 hau qua thir phat, nAm ngoai mong
mudn, ¥ chi va kha nang thay trudc cua Th. Do d6 khong thé xac dinh TNHS cho Th
vé hanh vi giét nguoi.

Pé xé4c dinh c6 hay khong méi quan hé nhan qua giita hanh vi pham ti va hau
qua xay ra d6i voi toi CYGTT hodc GTHCSKCNK can phai xac dinh dugc: Ve mat
thoi gian, hanh vi tic dong trai phap luat vao co thé nan nhan phai xdy ra trude hau
qua TTCT. Vé hanh vi pham t6i, hanh vi tac dong trai phap luat vao co thé nan nhan
doc lap hodc trong moi quan hé tong hop véi mot hodc nhitng hién twong khac phai
chtra dung kha ning thyc té lam phat sinh hau qua TTCT. Vé hdu qud, TTCT di xay
ra phai dang 13 sy hién thyc hoa kha ning thuc té lam phat sinh hau qua cta hanh vi tac
dong trai phap luat vao co thé nan nhan.

Piéu kién hau qua TTCT da xay ra phai 14 su hién thuc héa kha niang thyc té
lam phat sinh hau qua cua hanh vi pham td1i phai dac bi¢t dugc chu y trong thuc tién
ap dung phép luat, vi khong phai bat cir mot hanh vi trai phap luat nao khi c6 chira
dung kha ning thyuc té 1am phat sinh hau qua déu gay ra hau qua va trong nhiéu truong
hop hau qua TTCT ctia nan nhan lai 1a hdu qué ctia hanh vi khac.

Vi du: Do ghen tuéng H ¢6 méi quan hé bat chinh véi vg minh, T di dung tay
tat nhidu cai vao mat H, dung chan da vao phia nguc, bung; bi dau H dua tay 1én 6m
dau thi T d4 chan phai mot cai tring vao tay trai H; sau d6 do H khong thira nhan
quan h¢ voivo T, T tiép tuc dung ca hai tay dAm, tat hai ba cai vao ph?ln dau, hai bén
mat ong H. Sau khi bi tat, H khong néi nira, thd hon hén mot lac sau thi nga sép vé

phia trede ndm xudng duong. Tudng H gia vo nén T 14t ngira roi dung chin phai dAm

6! Ngudn: Vu 4n Tran Huy Th, Truong Tuén T pham t6i “Cé y gay thwong tich” do Toa an quén su khu vue Quan
chung Hai quan xét xtr ngay 06/10/2020.
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de 1én tay trai va léy dién thoai soi vao mat H, khi théy mit H bam tim thi T cung hai
ngudi nira diu H 1én xe may chd vé nha H. Hau qua 1a H ¢6 cac TTCT bén ngoai: mi
mit phai bam tu méau; xuét huyét khoe ngoai cing mac mit phai; tu mau ving da
khoe ngoai mat phai va mi dudi mat phai, mi trén mét phai c6 vét cao; dudi 16ng may
phai co vét suot da; go méa cach diém dudi dai tai phai c6 vét sugt da, tu mau; phia
trén diém gitta cung may trai c6 vét truot da, tu mau; bam tim sung né khoe mit va
mi trén mat trai trong; tu mau khoe miéng bén trai; ving nguc phai dudi xwong don
phai c6 ving phil né tu mau, trong ¢ cac vét suot da nhod. Ving nguc trai co vét doi
mau sic da, mau hdng; mu ban tay phai, canh tay trai co cac vét suot da; dau dudi
banh che bén trai c6 dam suot da, dau cac ngén chan trai 1, 2, 3, 4 ¢co vét xay xat méat
da, tu mau. Cac thuong tich trong: tu mau dudi da vung trai phai, tu mau co thai
duong, tu mau dudi da thai dwong, tu mau dudi mang cimg dudi thai duong dinh cham
trai, gy xuong suon sb 5, 6 bén trai.2

Nhu vay cac hau qua TTCT bén ngoai nhu moé ta trén (trir hdu qua “giy xuong
suon sd 5,6 bén trai”) phu hop véi cac hanh vi pham ti cta T, cac ton thuong bén
trong ciing 13 sy hién thuc héa kha nang thuc té 1am phat sinh hau qua cua cac hanh
vi tat, ddm, d4 cia T vao mit, nguc, bung cuia H, ci nga cia H sép xuéng duong. Poi
v6i hau qua TTCT “giy xuong suon sd 5, 6 bén trai” xay ra trong qua trinh hoi sirc
cap ctru, ép tim ngoai 10ng nguc cho H, khong phai do hanh vi tac dong trai phap luat
ctia T vao co thé H, xay ra sau khi H dua T vé nha, vi tri gdy ¢ gan tim, khong phai
vi tri ma T tac dong vao, do d6 hanh vi da vao nguc, bung cua T khong c¢6 mdi quan
hé nhan qua v&i hau qua giy xuong suon sb 5, 6 ctia H.

1.1.2.4. Téi ¢6 ¥ gdy thieong tich hodc gdy ton hai cho sirc khoé ciia nguroi
khéc dwoc thiee hién do 16i ¢é y

Pic diém 13i cua ngudi pham t0i CYGTT hodac GTHCSKCNK c6 xu hudng
thu hut nhidu sy cht y hon cac dic diém con lai va chinh yéu té 16i da khién cho hanh
vi CYGTT hodac GTHCSKCNK tr¢ thanh t61 pham. “Phap [udt hinh sy xa hoi chu
nghia phan @i quan diém budc tdi khdch quan, tirc budc téi khéng trén co sé 16 ciia

nguwoi pham t6i”%. Pidu nay ciing dya trén nguyén tac “Mgt hanh vi khéng lam mot

62 Xem: Ban an s6 14/2021/HS-ST ngay 07/7/2021 do Toa 4n quéan sy khu vuc Thii d6 Ha Noi xét xir Nguyén Vin
Th vé t6i “Co y gay thuong tich”.
83 Vién nghién ctru Nha nudc va phap luat (1994), tidd, tr192.



62

nguoi ¢d tgi vé hanh vi pham t6i cuia ho cho dén khi tam tri ciia anh ta ciing cd toi”%*,

Pay 1a co s¢ dé xac dinh hai yéu t6 bt budc phai chirng minh trude khi két 4n mot
nguoi pham td1 CYGTT hoac GTHCSKCNK. Yéu tb 13i can phai dugc lam 10 1a
nguoi pham td1 c6 nhan thirc duge kha nang gady TTCT cho nguoi khac cia hanh vi
pham t61 khong va ngudi pham t01 c6 du diéu kién Iua chon, thuc hién hanh vi khac
phu hop véi nhan thie khong.

C6 thé néi mong mudn gay TTCT cho ngudi khac 1a ndi dung con lya chon
hanh vi gdy TTCT ciia ngudi khac 1a hinh thic thé hién ra bén ngoai thé gidi khach
quan cta ¥ thirc ngudi pham t6i. Viée danh gia 16i trude hét phai trén co so tu do ¥
chi cuia nguoi pham t0i1 trong lya chon hanh vi. Trudc khi lya chon hanh vi CYGTT
hoic GTHCSKCNK, thong thuong chi thé phai c6 sy suy nghi, can nhéc. Viéc danh
gia y thitc clia nguoi pham t6i ciing phai toan dién méi c6 co sé dé khang dinh, tic
l1a y thirc cia ngudi pham tdi ca trude, trong va sau khi thuc hién hanh vi CYGTT
hoac GTHCSKCNK.

C6 nhitng trudong hop, qua trinh pham toi bao gdm 1én ké hoach, chuan bi cong
cu pham t0i, tao cac diéu kién khach quan khac dé thyc hién hanh vi CYGTT hoic
GTHCSKCNK, thuc hién hanh vi CYGTT hoic GTHCSKCNK va nhitng dién bién
sau khi hanh vi pham toi xay ra, thai d ctia ngudi pham toi ddi v6i hau qua. Boi véi
nhitng truong hop ndy, viée cac chu thé tién hanh t6 tung nhéan thirc ¥ thirc ctia nguoi
pham t6i s& d& dang hon vi n6 dugc thé hién 13 ra bén ngoai thé giéi khach quan. Tuy
nhién, ¢6 nhitng truong hop ma hanh vi pham to1 dién ra rat nhanh, nguoi thuc hién
hanh vi pham tdi phan ng lai véi tinh hudng nhét dinh, cac giai doan nhu tinh toan,
chuan bi khong duoc thé hién ro rang, hanh vi pham t01 xdy ra nhu mot phan xa ty
nhién mang tinh ban ning khi c¢6 su tac dong cta cac diéu kién khach quan, ngay sau
khi hanh vi pham t6i xay ra thi su viéc di bi phat giac. Nhiing truong hop nay can
nhan thirc rang céc tinh tiét du c6 vé don gian, nhidu budc da bi bé qua nhung sir thé
hién ra bén ngoai thé gidi khach quan ¥ thirc ctia ngudi pham t6i van day da nhu: lra
chon cong cy, phuong tién pham tdi, vi tri gay ton thuong trén co thé nan nhan; mong

muon thuc hién tdi pham dén cung; kinh nghiém ctia ngudi pham tdi doi véi cac hanh

64 Nguyén vin: [Latin: an act does not make a person guilty of his crime unless his mind be also guilty] The maxim
that forms the basis for defining the two elements that must be proved before a person can be convicted of a crime.
Xem: Oxford (1995), Dictionary of Law, Oxford University Press, tr9.
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vi gdy TTCT va tit ca nhirng tinh tiét nay khong thé dat ngoai cac yéu t6 nhu dia
diém pham to1, diéu kién méi truong xung quanh.

Vi du: A va B do c6 mau thuin ca nhan, trong lic kich dong A da dung dao
Thai Lan dam B nhung B né dugc. Sau d6 B liy kéo cat 6t dang cam trén tay lién
tiép ddm A 31 nhét, du c¢6 nhiéu nguoi dén can ngin va dung ghé day B ra nhung B
van quyét tim dam A dén cung. Khi C vao can ngin, B tin cong C nhim muc dich
khong dé C ngdn can minh ddm A. Hau qua 1a A chét, nguyén nhéan 13 séc mat mau
cap do vét thuong xuyén thing tim, phdi trai; C bi TTCT 16,7% (diit nhanh cam giac
than kinh quay va vét thuong phin mém & mit trude va mit trude ngoai cang tay
phai).%

Trudng hop nidy ngudi pham toi khong co su chuan bi tir trude, khong 1én ké
hoach, chuan bi cong cu pham t01, tao cac diéu kién khach quan khac dé thuc hién
hanh vi pham t6i. Tuy nhién, khi xem xét, danh gia vé y thirc ctia ngudi pham t6i doi
v6i hau qua chét ngudi ciia A va hau qua TTCT cta B can cha y: (i) B dung kéo dam
A vao ving nguc va ving bung, khi duoc C can ngan thi B ding kéo dang ddm A tan
cong C, sau d6 c6 ngudi ding ghé day B ra nhung B van tiép tuc dam A. Chi dén khi
bi moi ngudi khdng ché va tude cay kéo, dung vai tréi B thi hanh vi cia B méi ding
lai. A tir vong ngay sau d6. Su quyét liét trong hanh vi ctia B di truc tiép dan dén cai
chét cho A, thé hién y thirc mudn thuc hién hanh vi dén cing cua B, phan anh mong
mudn ctia B voi hau qua chét ngudi ciia A. Du khéng c6 su chuan bj tir trudce, khong
c6 101 ndi ndo trong subt qua trinh thuc hién hanh vi ddm A nhung céc tinh tiét cua
vu viéc da phan anh B ¢6 16i ¢6 ¥ d6i voi hau qua A chét. (ii) Hanh vi ding kéo dam
C cua B khong nham muc dich tude doat tinh mang cua C ma la ddm bura décC khong
ngin can B ddm A, ban than B ciing khong nhé 1a ddm vao dau C. Do d6 céc tinh tiét
nay phan anh B ¢6 13i ¢d y ddi véi hau qua TTCT cua C.

1.2. Co sé quy dinh tdi ¢6 ¥ giy thwong tich hodc giy ton hai cho sirc
khéde cia nguoi khac trong phap luat hinh sy

Theo tir dién Tiéng Viét, tir “co s6” duoc hiéu 13 “cdi lam nén tang trong quan
hé voi nhiing cdi xdy dung trén no hodc dwa trén no ma t6n tqi, phat trién”. % Nhu
vay, nghién ctru co sé cua té1 CYGTT hodac GTHCSKCNK thi trudce hét phai 1a hanh

65 Xem: Ban an s6 02/2019/HSST ngay 02/10/2019 ciia Toa an quan sy Quan khu 9.
% Vién Ngon ngit hoc (2021), tldd, tr271



64

vi CYGTT hodc GTHCSKCNK. Hanh vi nguy hiém cho x4 hoi 1a co s¢ dau tién dé
c6 t61 pham, 14 doi hoi tién quyét dé nha nude xdy dung phap luat nhu mot phan tng
d6i voi nhitng méi nguy hiém cho xa hoi. Tuy nhién, viéc sit dung phap luét hinh su
dé d4u tranh chéng cac hanh vi CYGTT hodac GTHCSKCNK con dua trén cac co sé
khac nhu co s¢ 1y luan luat hinh su vé toi pham CYGTT hoac GTHCSKCNK, chinh
sach bao vé stic khoe cho ngudi dan ciia mdi nha nude. Viéc tdi pham hoa hanh vi
CYGTT hoic GTHCSKCNK ciing can phai dua trén co s& danh gia hanh vi CYGTT
hoic GTHCSKCNK trong mdi quan hé v&i bdi canh xa hoi cu thé dé c6 nhitng quy
dinh phu hop. Qué trinh xay dung phap luat can phai cAn nhic tit ca cac nhan t6 1y
luan, phap 1y va thuc tién co lién quan, su bién do6i va cac xu hudng bién doi ciia cac
nhan t6 d6 thi méi dam béao duoc tinh sang subt va khoa hoc, ton trong cac gia tri xa
hoi chung ta dugc ké thira cling nhu dang huéng dén.

1.2.1. Cosoly ludn

Viéc quy dinh hanh vi CYGTT hodc GTHCSKCNK la t61 pham khong phai
la sy phan ing nhét thoi ctia nha nude ddi véi mot hién twong xa hoi ma la chinh sach
hinh su dua trén khoa hoc vé chinh sach va phap luat da duoc rat nhiéu hoc gid nghién
ctru va xay dyng nén moéng nhu:

Hoc thuyét vé ludt tw nhién (Natural law): Hoc thuyét nay xut phat tir tu tuong
ctia John Locke rang con ngudi sinh ra ¢6 quyén tu do thuc hién bat ctr diéu gi minh
nghi 1a thich hop cho su bdo toan cta ban than va cia nguoi khac, trong vong cho
phép cta luat t nhién va quyén dé trimg phat nhiing t6i 15i ¢3 pham phai d6i véi luat
tu nhién.®” Hanh vi gay thuong tich hodc gy ton hai cho strc khoé 1a xdm pham vao
quyén ty nhién nay do d6 nha nudc can phai c¢6 cac bién phap dé bao toan cho nguoi
bi hai. Bén canh d6, phap luat hinh sy hién dai coi con nguoi 1a trung tdm nén viée
quy dinh t61 CYGTT hodac GTHCSKCNK thé hién su cam két cia nha nuée trong
viéc bao vé cac quyén duoc dam bao vé strc khoé.

Triét Iy ldp phdp diea trén nguyén tac gdy hai (The harm principle): Triét 1y
nay giai thich tai sao nha nudc lai c6 quyén dung hinh phat dé can thiép vao hanh vi
ctia c4 nhan. Theo John Stuart Mill thi néu bat cir ai c6 hanh dong gay thuong ton cho

ngudi khac thi d6 13 trudng hop thoat nhin d thay (prima facie) phai trimg phat bang

67 Xem: John Locke (2022), Khdo ludn thir hai vé chinh quyén, Lé Tuan Huy (dich), NXB Tri thtrc, thanh phd HO
Chi Minh.
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phap luat, hodc néu trimng phat bang phép luat khong thich dang thi bang sy ché trach
chung. Triét Iy nay ciing gii thich rang quyén ty do cia mot ca nhan két thuc noi
quyén cua ngudi khac bit dau. Muyc dich duy nhit ma quyén luc c6 thé dugc thyc thi
d6i voi bat ky thanh vién nao ctia mot cong ddong van minh, trai voi y chi cta anh ta,
1a dé ngdn chin su gy hai cho nguoi khac. Tuy nhién, cling c6 mot sb trudng hop
dic biét ma dé cho c4 nhan ty suy xét hanh dong thi tot hon 1a kiém soét bang quyén
luc nha nudc, hodc 12 néu thuc hién sy kiém soat thi sé gay ra nhiing hau qua con
nghiém trong hon. Khi do thi ban than ca nhan phai ty xem xét that can trong, nghiém
khic dé dua ra hanh vi pht hop va khéng phai chiu sy phan xét cia xa hoi.o

Ly thuyét vé khdach thé cia ti pham (Object of Crime): Trong luat hinh su Viét
Nam va céac nudc xa hoi chu nghia, viéc phan chia to1 pham thuong di tir “khach thé
bi xdm pham” ma strc khoé con nguoi 1a khach thé quan trong thir hai chi sau tinh
mang. Viéc xam pham strc khoé khong chi 1a xam pham lgi ich ctia ca nhan ma con
1am suy giam ngudn luc lao dong, gay bat 6n cho trat ty xd hoi va tao ra tim 1y so hi
trong xa hoi.

Ly thuyét vé t6i pham hod va phi t6i pham hod cdc hanh vi bao lyc. Toi pham
hoa mot hanh vi bao luc 1a xu hudng hi¢n nay. Bac biét ddi véi bao luc gia dinh trudce
day timg dugc coi 1a “gia phap”, 13 chuyén duong nhién gitta bd me voi con cai va 1a
viéc riéng ctia mdi nha ma ngudi ngoai khong nén xen vao nhung hién nay dang bi
1én an manh mé¢ va doi hadi to1 pham hoa. Bén canh d6 1a cac hanh vi bao luc ddi vai
cac d6i tugng yéu thé nhu tré em, nguoi gia, phu nit, nhitg nguoi c6 han ché vé nhan
thire, hanh vi, dac biét trong cac moi trudong nhu: trudong hoc, bénh vién, vién dudng
130, trung tAm chidm soc dic biét... Nhitng hanh vi ndy du c6 thé dé lai mirc d6 TTCT
khéng cao nhung tac dong nang né dén tAm 1y nan nhan, dé di chimg 1au dai, gieo ndi
s¢ hai, cuc doan vao nhirng moi truong doi hoi tinh yéu thuong, quan tdm va su cham
soc ddc bi¢t. Bén canh do 1a viéc phi td1 pham hoa mdt s6 hanh vi bao luc dé chuyén
sang xir Iy hanh chinh hodc dén sy, xay ra khi mic d6 nguy hiém cta hanh vi thap,
c6 cac yéu t6 dic biét lam giam hodc mat di tinh nguy hiém ciia hanh vi pham toi
hodc so vdi mot hau qua khac c6 thé xay ra 16n hon thi hanh vi pham toi dugc xem

1a ph hop. Viéc phi toi pham hoa hanh vi bao luc nhu vy c6 thé dya trén cac cin

68 Xem: John Stuart Mill (2021), Ban vé tir do, Nguyén Vian Trong (dich), NXB Tri thirc, Ha Noi, tr19-49.
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ctr sau: (i) Mirc do nguy hiém cho xa hoi thap, trudng hop cic vu viéc nho, khong
gay TTCT hoidc gay TTCT khong dang ké, khong anh huong dén cu tric, chirc ning
co thé ctia nan nhan, khong lam han ché hoat dong va sy tham gia cia nan nhan dbi
v6i cac nhu cau x4 hoi; khong co tinh chat con dd; khong sir dung cac cong cu, phuong
tién pham to1 nguy hiém; nhan than nguoi pham to1 tdt; hanh vi pham td1 khong nhim
véao céac doi tuong yéu thé; khong vi ly do nan nhan thyc hién nhi¢ém vu, cong viéc
duogc giao; hodc khong nham muc dich ky thi nan nhén. (ii) C6 cac yéu t6 1am giam
dang ké hodc triét tiéu tinh nguy hiém ctia hanh vi pham t6i so véi mot hau qua khac
néu khong thuc hién hanh vi pham t6i: phong vé chinh dang, tinh thé cip thiét, gay
thiét hai trong khi bat giir ngudi pham toi.

Hoc thuyét tu phdp phuc héi 1a cac nguyén tic, triét Iy duoc ap dung trong qué
trinh giai quyét cac vu viéc vi pham phép luat, theo d6 cac bén lién quan dén vu viéc
s& cung dén véi nhau dé giai quyét theo sy sip xép cua ca nhén, to chirc co tham
quyén. Khéc véi tu phap truyén thdng cho rang hanh vi pham toi xAm pham dén an
toan, trat tu x4 hoi thi tu phap phuc hdi dé cac bén cung tim cach hoa giai, phuc hoi
va stra chita cac mdi quan hé, hoan canh.%® Cac chuong trinh hoa giai duoc xay dung
theo yéu cau ctia nan nhan dé ngudi pham toi cam thay c6 trach nhiém vi da gy thiét
hai cho nan nh4n va x3 hoi. Qu4 trinh thuc hién chwong trinh tu phap phuc hoi s& hd
tro nan nhan duogc ké cau chuyén cuia minh, duogc léng nghe nhu cau va mong mudn,
cung cip cho ho cau tra 10i; khuyén khich ngudi pham t6i va cac bén lién quan ciing
nhau chiu trach nhiém, hudng téi tuong lai; tir do tao diéu kién thuén loi cho nguoi
pham t6i tai hoa nhap cong dong va ngin ngira tai pham.” Viéc nan nhan phai trai
qua bao luc, chiu dung cac tdn thuong va cam giac bi nguy hiém, bat lyc thic déy sur
tiét hormone gy cang thiang, 1am tan pha hé thong mién dich va cac hoat dong cia
céc co quan trong co thé, ddy 1a hau qua ma giam dinh phap y khong danh gia nhung
khong c6 nghia 1a né khong ton tai. Qua trinh tu phap phuc hoi s& gitip cho nan nhan
ddi dién véi toi pham, nhan dugc cau tra 1061 va dan dan gidi tod nhitng thic méc,
nhiing cing thang va thuc sy cam thay an toan sau khi vu viéc duoc giai quyét.

Quan diém cua Dang cong san Viét Nam la hudng xa hoi dén su ton trong phat

 Xem: Cao Thi Oanh (2019), Chuin myc quéc té va kinh nghiém mot b nudc vé tu phap phuc hoi, Tap chi Luat
hoc, (7), tr68-77.

7 Xem: UNODC (2020), Handbook on Restorative Programes, Criminal Justice handbook series, United Nation,
Vienna.
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trién cac quyén con nguoi. Viée xay dung luat néi chung va xay dung quy dinh vé toi
CYGTT hoic GTHCSKCNK néi riéng ciling can dap img dugc nhitng dinh hudng
nay. Chi thi s6 12/CT-TW cta Ban Bi thu Trung wong Dang nim 1992 vé van dé
quyén con nguoi la muyc tiéu, dong luc cua sy phat trién, 14 ban chét cua ché do ta.
Cuong linh x4y dung dit nudc trong thdi ky qua d6 1én chu nghia x4 hoi (bd sung va
phat trién ndm 2011) ciing chi rd can quan tdm hon nita dén viéc chiam lo hanh phiic
va sy phat trién tu do, toan dién cta con ngudi; bao vé quyén va loi ich hop phap cia
con ngudi; ton trong va thyc hién cac didu ude qudc té ma Viét Nam da ky két. Nghi
quyét Pai hoi dai biéu toan quéc lan thit XII chi ra nhiém vu trong tam 1a “Phat huy
nhdn té con nguwoi trong moi linh viee ciia doi song xd héi; tdp trung xdy dung con
nguoi veé dao dwc, nhan cach, 16 So”'ng, tri tué, nang lyc lam viéc; xay dung moi
triwong vin héa lanh manh.” Dén Nghi quyét Dai hoi dai biéu toan qudc lan thi XIII
ciia Pang dinh hudng dat nudc trong giai doan 2021 — 2030 lai dé ra phai xay dung
va hoan thi¢n Nha nudc phap quyén xa hdi chu nghia trong sach, viing manh, tinh
gon, hoat dong hiéu luc, hiéu qua, vi nhan dan phuc vu va vi sy phat trién cua dat
nuéc. Trong d6 hoan thién hé thong phap luat dong vai tro hang dau, can quan tim
dén cau trac gia tri, cAu trac chirc nang, nang luc, kha nang phat huy nguén Iuc, nd1
dung, cac linh vyc thé hién cta phap lut va nhitng van dé quan trong khac cua phap
luat. Muc tiéu tong quat 13 huéng dén phat trién con ngudi, phat trién xa hoi trong d6
quyén con ngudi, quyén cong dan 13 mot trong nhiing trong tim. Cuy thé qua viéc day
manh phat trién phap luat dé phat trién xa hoi, bao dam an ninh con nguoi, an sinh,
nang cao chat lugng cudc song va hanh phuc ctia con ngudi.”! Két luan sé 13-KL/TW
ngay 16/8/2021 cua Bo Chinh trj vé viée tiép tuc thuc hién Chi thi s6 48-CT/TW ngay
22/10/2010 cta B Chinh tri khoa X vé ting cudng su lanh dao cua Pang d6i véi
cong tac phong, chong toi pham trong tinh hinh méi da dé ra 07 nhiém vu, trong d6
day manh cong tac phong ngira toi pham, phat hién va giai quyét cac xung dot xa hoi,
hoa giai cac mau thuin trong ndi bo nhan dan; lam tét cong tic quan 1y nhimg dbi
tugng c6 nguy co pham tdi, vi pham phap luat ngay tai dia ban co s¢; tich cuc tan
cong, tran ap cac loai tdi pham, nhat1a ... toi pham xam pham tinh mang, suc khoe,

nhan pham, danh du con ngudi... Nhitng quan diém nay 14 co s¢ dé phat trién nhimng

"1 Xem: V6 Khanh Vinh (Chu bién) (2022), Chién lwgc phat trién phdp ludt Viét Nam dén nam 2030, tam nhin dén
nam 2045, NXB Chinh tri quoc gia sy that, Ha Noi, tr15-37.
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chinh sach hinh su tot hon cho con ngudi, trong d6 bao gém ca nguoi pham toi va
nguoi bi hai. Theo do, can thu hep pham vi hanh vi CYGTT hodac GTHCSKCNK bi
coi 13 toi pham, dé tranh 1am gia ting nhitng mau thuin trong nodi bd nhan dén, ciing
nhu gia tang ap dung nhirng hinh thirc xir Iy khac ngoai hinh phat ddi voi ngudi pham
t6i; hinh phat néi chung va hinh phat ti néi riéng khong phai 1 bién phap duy nhat
cling nhu hi¢u qua nhét trong viéc ran de, gido duc moi nguoi, dac biét la ddi véi
nhirng hanh vi pham t6i c6 mirc do nguy hiém nhd, ty 16 TTCT thap.

Céc co so khoa hoc trén giai thich vi sao lai td1 pham hod mot hanh vi CYGTT
hodac GTHCSKCNK trong khi lai phi t01 pham hod mdt hanh vi CYGTT hodac
GTHCSKCNK ciing nhu cac ché tai hinh su c6 thé ap dung dé dat hiéu quéa cao nhat
trong phong ngtra td1 pham. So v&i vi pham hanh chinh thi t1 pham CYGTT hoac
GTHCSKCNK c6 tinh nguy hiém cho xa hoi dang ké hon. Tinh nguy hiém cho xa
hoi ctia hanh vi duge xac dinh trén co s tinh chat nguy hiém va mirc d6 nguy hiém
cho x4 hoi cta hanh vi. Dé phan dinh mdt hanh vi CYGTT hodac GTHCSKCNK Ia
t6i pham hay chi 13 vi pham hanh chinh trudc hét can xét dén tinh chat nguy hiém
cho x4 hoi ctia cac hanh vi ndy: hanh vi chi xdm pham dén strc khoé con nguoi hay
con xam pham t6i cac khach thé khac nhu ché d6 hon nhan va gia dinh, quyén sé hiru,
quyén tu do dan chu cua cong dan, nghia vy, trach nhiém cua quan nhan... Vi du nhu
mdt hanh vi CYGTT hodc GTHCSKCNK ddi véi ong ba, cha me, vo ch@)ng, con
hodc ngudi c6 cong nudi dudng minh din t6i ngudi nay bi mat chirc ning mot bod
phan trén co thé thi hanh vi nay da xdm pham té1 hai quan hé xa hoi dugc luat hinh
su bao v&, 1a hanh vi ¢6 tinh chat nguy hiém dang ké. Trong khi mot hanh vi bao luc
duogc thyc hién dé ngin can quyén giita cha me va con, giita vo va chong; giita anh,
chi em v6i nhau thi chi thuan tuy xdm pham ché d6 hon nhan va gia dinh, do d6 tinh
chat nguy hiém cho xa hoi khong dang ké nén khong bi coi 1a t6i pham ma chi c6 thé
xem xét 13 vi pham hanh chinh, bi xtr Iy hanh chinh hodc bang cac bién phap khac.”
Tuy nhién néu hanh vi bao luc trong gia dinh 1dp di lap lai nhiéu 1an va 1am cho nan
nhan bi dau dén vé thé xac, dé lai di chtmg vé tinh than hay nan nhan 14 nguoi khuyét

tat nang, mac bénh hiém nghéo (nhiing nguoi khong thé tu chi dong trong cac sinh

72 Xem: Tran Thu Hanh, Lé Lan Chi, Cao Thi Huong Giang (2024), Ranh gi6i giira xtr Iy hinh sy va xir Iy hanh
chinh cac hanh vi bao lyc gia dinh ¢ Viét Nam hién nay, Hgi thao quoc té Phdp ludt vé xir Iy bao luc trén co ¢ gidi
kinh nghiém quéc 1é va tham khéo cho Viét Nam, Friedrich Ebert Stiftung va Truong Dai hoc Luat Truong Pai hoc
Quéc gia Ha Noi, tr123-131.
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hoat c4 nhan thudng ngay, phai 18 thudc) thi tinh chat va mirc 46 nguy hiém ctia hanh
vi lai tang 1én ddng ké. Sau tinh chat nguy hiém cta hanh vi thi mic d6 nguy hiém
ctia hanh vi 13 cin cr dé xac dinh ranh gi6i gita toi pham va vi pham hanh chinh.
Thuc tién viéc xac dinh mtc do nguy hiém cho x3a hoi cua hanh vi bao luc thuong
cin ¢t vao nhitng yéu to sau:

Tinh chat ciia hanh vi pham téi: thit doan, cong cu, phuong tién pham toi, cach
thirc stir dung cong cuy, phuong tién pham t61; hinh thirc thuc hién tdi pham, cé déng
pham hay khong, tu thyc hién hay thué nguoi khéac thuc hién hay dugc nguoi khac
thué thuc hién, c6 161 kéo nhitng nguoi khac khong (dac biét 1a 161 kéo NCTN)...

Mukc do thyc hién toi pham: chuén bi pham td1, pham t0i chua dat hay da hoan
thanh. D6i v6i hanh vi CYGTT hodc GTHCSKCNK viéc gay ra hau qua c6 mirc do
nguy hiém cao hon rat nhiéu so v6i mot hanh vi chua giy ra hau qua hay mot hanh
vi méi chi ¢ giai doan chuan bi pham t6i, chi mang tinh nguy hiém tiém tang, rat kho
xéc dinh va chimg minh dugc néu khong c6 hau qua.

Tinh chdt va mirc @6 ciia hdu qua dd gdy ra: thiét hai vé stric khoe do nhiing
hanh vi tic dong trai phap luat nay dugc phan anh qua TTCT ciia nan nhén, ton tai
khach quan va khong phu thudc vao ¥ chi chil quan ctia con ngudi song cé thé nhan
biét duoc qua cac dau vét trén co thé, tinh trang suy giam sirc khoe ctia nan nhan.
Hau qua thuong tich hay t6n hai cho strc khoe 14 nhitng dau hiéu c6 thé dé dang dugc
nguoi khac quan sat, nan nhan ty cdm nhan dugc nhung chua thé mo ta chinh xac,
théng nhét va ¢6 can ct khoa hoc nhiing thi¢t hai vé strc khoe. Do d6 can co nhirng
danh gia vé mat y khoa ddi v6i hau qua ctia hanh vi pham toi, ddm bao viéc xac dinh
t6i pham duogc chinh xé4c, khach quan, cong bang. Hau qua 13 cin cr quan trong dé
xac dinh mtrc d§ nguy hiém ctia hanh vi ma nha nudc sé& toi pham hoa nén viéc dung
con sb dinh luong thay vi ding mo ta s& thé hién dugc sy cong bang trong phan hoa
to1 pham khi co thé chia cac khung hinh phat dua trén cac bac thang ty I1¢ TTCT: Bac
1 1a muc khong dang ké, bac 2 la it nghiém trong; bac 3 1a nghiém trong, bac 4 1a rat
nghiém trong va bac 5 1a dac biét nghiém trong. Su phan hod nay dam bao ty 1¢ TTCT
cang cao thi TNHS cang cao. Vi¢c xac dinh ngudng 1a can ctr dé xac dinh toi pham
dua trén su danh gid TTCT, cdc TTCT dudi ngudng xac dinh 1a tdi pham CYGTT
hoic GTHCSKCNK thudng 14 it nghiém trong, img véi cac ton thuong phan mém,

sung bam, ton thuong khong hoan toan mot sé by phan nhung c6 thé diéu tri phuc
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ho6i hoan toan hodc gan nhu hoan toan, khong anh huéng dén chirc niang cac bo phan
co thé, khong dnh hudng dén viéc tu phuc vu cac nhu cau cua doi séng.

Trong mot sb trudng hop mic di hau qua cua hanh vi chwa phai ¢ mirc do
nguy hiém nhung ban than hanh vi d3 c6 cac yéu té nguy hiém ting ning khac nhu
nguoi thuc hién hanh vi CYGTT hodc GTHCSKCNK st dung cac cong cy, phuong
tién pham t6i nguy hiém nhu dung vii khi, cac loai dao sic nhon, hod chit nguy hiém
hodc vé6i thu doan c6 thé gdy nguy hai cho nhiéu ngudi thi ban than hanh vi di c6
mirc nguy hiém dang ké cho x hoi; hodc hanh vi CYGTT hodc GTHCSKCNK duoc
thuc hi¢n trong hoan canh, diéu kién la nguoi thyc hién dang bi tam gitr, tam giam,
dang chap hanh an, dang chap hanh céc bién phap tu phap khac; nguoi thuc hién c6
tinh chat con d0, c6 nhan than khong t6t nhu tai pham nguy hiém lam ting dang ké
murc nguy hiém cho xa hoi ctia hanh vi thi cling can xéac dinh 1a toi pham.

Hoan canh pham t6i: nguoi c¢6 hanh vi CYGTT hodc GTHCSKCNK trong
trang thai tinh than bi kich dong manh, hoan canh phong vé, tinh thé cap thiét hay khi
bat giit ngudi pham tdi... c6 mirc d6 nguy hiém thap hon so v6i hanh vi CYGTT hoic
GTHCSKCNK trong hoan canh binh thuong.

Nhitng tinh tiét vé nhan than c6 anh huéng dén mic do nguy hiém cia hanh
vi pham t6i: nguoi ¢6 hanh vi CYGTT hodac GTHCSKCNK c6 tai pham khong, c6
tién 4n, tién su khong, cé thé hién tinh con dd, hung han ¢ nhirng lan pham tdi trudc
khong.

Mirc d¢ 16i duge danh gia khong chi 14 16i ciia ngudi pham tdi ma con ca trong
truong hop hdn hop, tirc 13 ca hai bén dong thoi vira 1a ngudi thyc hién hanh vi pham
to1, vura 1a bi hai; va truong hop ma bi hai thuc hi¢én hanh vi pham t6i truéc nhung
hanh vi ndy c6 hau qua khong dang ké nhung lai kich thich hanh vi CYGTT hoic
GTHCSKCNK & nguoi pham tdi.”

Viéc x4c dinh ranh gidi gitta hanh vi CYGTT hodac GTHCSKCNK 1a vi pham
hanh chinh hay pham tdi ciing 13 co s& quan trong dé nha nudc xac dinh cac ché tai
d6i v6i ngudi thyc hién hanh vi vi pham. Tuy vao tinh chat va mic d6 nguy hiém cho
xa hoi cia hanh vi vi pham ma ché tai ap dung d6i voi hanh vi CYGTT hoic
GTHCSKCNK c6 thé chi 1a canh cdo, phat tién, lao dong cong tich, cai tao khong

3 Xem: Tran Thu Hanh, Lé Lan Chi, Cao Thi Huong Giang (2024), tldd, tr123-131.



71

giam giit, hoic tudc tu do mot khoang thoi gian nhat dinh. Trong khi bién phap ap
dung ddi voi hanh vi CYGTT hoic GTHCSKCNK vi pham hanh chinh chi nham
muc dich gido duc la chinh thi cac ché tai hinh su ap dung ddi vai nguoi thuc hién
hanh vi CYGTT hoac GTHCSKCNK pham td1 con mang muc dich trung tri va phong
ngira. P6i véi nhitng hanh vi pham t6i don gian, hau qua TTCT khong dang ké, c6
kha ning phuc hdi hoan toan va khéng anh huodng téi kha ning tw phuc vu cudc séng
nén vu tién ap dung cac hinh phat khong tudc tu do nhu phat tién, cai tao khong giam
giit. Hinh phat tién d6i voi hanh vi CYGTT hodc GTHCSKCNK mang muc dich
tring tri, khac voi phat tién trong vi pham hanh chinh boi 18 ngudi pham toi bi ap
dung hinh phat tién théng qua mdt quy trinh t tung nhét dinh va phai chiu an tich.”
béi véi nhirng hanh vi pham 01 c6 st dung cong cu pham t0i, vii khi hodc hoa chét
nguy hiém hay gdy hau qua nghiém trong, thoi gian hdi phuc 1au hodc tuy khong thé
hoéi phuc hoan toan nhung khong anh hudng t6i kha nang ty phuc vu cudc song thi
tuy vao kha nang tir cai tao cia nguoi pham tdi co thé xem xét 4p dung hinh phat ti
nhung cho hudng an treo. P4i voi nhitng hanh vi pham t6i gay ra hau qua dic biét
nghiém trong, khong c6 kha ning phuc hoi hoan toan, anh huong t6i kha nang tu phuc
vu cudc séng cua nan nhan va nhan than ctia nguo1 pham td1 c6 nhiing tinh tiét anh
hudng t6i kha ning tyr cai tao cia ngudi pham tdi thi hinh phat tu 13 can thiét.

1.2.2. Co so phap ly

Thuc hién duong 16i phat trién dit nude cua Dang, dap ing yéu cau tién trinh
hoi nhap quéc té sau rong, Viét Nam da cam két manh mé& trong vi¢c bao v¢ va thuc
day quyén con ngudi thong qua viéc tham gia ky két va phé chuan nhiéu diéu udc
qudc té quan trong vé nhan quyén. Dién hinh 13 Cong udc qudc té vé cac quyén dan
su va chinh tri, Cong wdc chdng tra tin, Cong udc vé quyén tré em, ciing nhu tuyén
bd tng hd cac nguyén tic cua Tuyén ngdn qudc té nhan quyén nim 1948. Viéc tham
gia cac cong udc qudc té vé quyén con ngudi khong chi mang ¥ nghia chinh tri - phap
Iy trong quan hé di ngoai ma con dit ra yéu cau khach quan dbi v6i hé thong phap
luat quéc gia, ddc biét 1a phap luat hinh sy, trong viéc ndi luat hoa cac chuan muc

quoc té. Noi luat hod ¢ day khong chi don thuan 1a sy “sao chép” cac diéu khoan cua

™ Ivo Coca Vila (2021), “What's Really Wrong with Fining Crimes? On the Hard Treatment of Criminal Monetary
Fines”, Criminal Law and Philosophy, (16(2)), tr395-415.
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Cong udc vao hé théng phap luat qudc gia, ma quan trong hon 13 viéc bao dam tinh
tuong thich vé& ban chat phap 1y, tinh than va muc tiéu cia cac quy dinh trong cong
wdc, nhim dam bao hiéu qua thuc thi quyén con ngudi mot cach thuc chit trong doi
song phap 1y qudc gia.

Pbi v6i noi dung bao vé sitc khoé con nguodi, mot quyén co ban va thiét yéu
ciia mdi ca nhan thi yéu ciu ndi luit hoa cang tré nén cap thiét va cyu thé hon. Phap
luat hinh sy, v6i vai tro 13 cong cu quan trong nhim phong ngira va diu tranh véi
nhing hanh vi xdm hai quyén con ngudi mot cach nghiém trong nhat, can thé hién rd
rang su twong thich véi cac chuan myc qudc té vé quyén con ngudi, dic biét 14 trong
quy dinh vé cac toi pham xam hai dén tinh mang, suc khoé con ngudi nhu to1i CYGTT
hodac GTHCSKCNK.

Tuyén ngdn qudc té nhan quyén, tai Piéu 3 khang dinh: “Moi ngwoi déu cé
quyén dwoc song, tw do va dwoc bdo vé an toan vé than thé”. Quy dinh nay 1a nén
tang co ban khiang dinh quyén bat kha xAm pham vé tinh mang va strc khoé con nguoi
nhu mét quyén tu nhién. Cung véi d6, Picu 5 cta Tuyén ngdn nhan manh: “Khdng
ai bi tra tan hodc bi doi xir hay trieng phat mot cach tan ac, vo nhan dao hay ha nhuc”,
mot nguyén tic mang tinh cAm tuyét dbi trong luat quéc té vé nhan quyén.

Tiép ndi Tuyén ngdn qudc té nhan quyén, Cong udc qudc té vé cac quyén dan
su va chinh tri, tai Piéu 6 quy dinh vé quyén dugc séng nhu mot quyén tbi cao, khong
thé bi tude doat mot cach tuy tién; va tai biéu 7 tiép tuc khéng dinh nguyén tdc cam
tra tAn hodc bat ky hinh thtrc ddi xt, trung phat tan bao, vo nhan dao hay ha nhuc nao.
Nhiing quy dinh nay khong chi nham bao vé ca nhan khéi sy lam quyén ctia nha nudc,
ma con bao ham trach nhiém ctia nha nude trong viée tao ra co ché phap 1y hitu hiéu
dé ngan chin, trimg trj cac hanh vi xdm hai strc khoé con ngudi tir bat ky chu thé nao.

Trong hé théng chuan muc cia Cong udc chong tra tan, dinh nghia vé tra tan
khong chi bao ham yéu t6 vé hanh vi ¢b y gdy dau dén hoic ton thuong nghiém trong
vé thé chét hodc tinh than, ma con doi hoi qudc gia thanh vién phai c6 nghia vu hinh
su hoa cac hanh vi d6 véi hinh phat thich dang. Bén canh d6, Cong udc vé quyén tré
em tai Piéu 19 ciling yéu ciu cac qudc gia thanh vién c6 nghia vu bao vé tré em khoi
tat ca cac hinh thic bao luc vé thé chit hodc tinh than, bao gém viéc ban hanh luat
hinh sy dé xir Iy cac hanh vi gy ton thwong dén strc khoé ciia tré em.

Tur cac quy dinh néu trén, c6 thé thay rang quyén dugc bao vé stc khoé khong
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chi 1a mot quyén x4 hoi don thuan, ma con 1a mot quyén dan su va chinh tr1 duoc luat
qudc té thira nhan va bao vé bang cac co ché phéap 1y rang budc. Cac hanh vi xdm hai
nghiém trong dén sirc khoé con ngudi nhu hanh vi CYGTT hodc GTHCSKCNK vé
ban chat 1a hanh vi vi pham quyén con ngudi va 1a toi pham hinh sy khi dugc quy
dinh trong phap luat hinh sy qudc gia.

Diéu 20 Hién phap 2013 quy dinh “Moi ngudi c¢é quyén bdt kha xam pham vé
thin thé, dwoc phap ludt bao ho vé sirc khoé, danh dw va nhan phafm; khong bi tra
tan, bao lie, truy bikc, nhuc hinh hay bat ky hinh thire d6i xi nao khdc xam pham
thén thé, sirc khée, xiic pham danh dy, nhan phcfm.”

Cung voi su phat trién ctia x4 hoi, cac hanh vi xdm pham dén stc khoé con
ngudi ciing c6 sy thay d6i vé hinh thirc, tinh chat, mic d6 nguy hiém va van gy ra
ndi lo léng trong toan xa hoi ma to1 CYGTT hodac GTHCSKCNK lai 1a mdt trong
nhirng hinh thtrc xdm pham nghiém trong nhat. Toi CYGTT hoic GTHCSKCNK la
hién tuong tiéu cuc, di c6 qua trinh hinh thanh, ton tai va phat trién lau dai can phai
bi kiém ché va loai trir ra khoi doi séng xa hoi. BDay khong chi 1a nhiém vu cua mot
qudc gia riéng 1¢ ma 1a nhiém vu chung cua ca cong dong qudc té nham bao vé sirc
khoé con nguoi. Tuy nhién viéc quy dinh toi pham nay trong phéap ludt ctia mdi qudc
gia ¢ sy khac nhau do nhiing dic diém vé lich st 14p phap va xa hoi.

1.2.3. Co sé thuec tién

Trong nhitng ndm gan day, t6i CYGTT hoic GTHCSKCNK van dién bién
phtrc tap véi tinh chat ngay cang nghiém trong, nhiéu truong hop manh dong, su tré
hoa ctia ngudi pham toi. Miac du da ¢ nhiéu bién phap phong, chéng toi pham song
sb luong cac vu viec CYGTT hoac GTHCSKCNK van chiém ty I¢ cao trong co cAu
t6i pham trén ca nudc. Cac vu an khong chi gay hau qua dbi véi stirc khoé ciia nan
nhan ma con anh hudéng dén trat tu, an toan xa hoi, tao tim ly bat an trong cong déng.
Viéc nghién ctru co sé thuc tién quy dinh t01 CYGTT hoac GTHCSKCNK can duoc
xem x¢&t trén hai phuong dién chinh do la: thyc tién thi hanh phap luat hinh sy va thuc
tién ap dung phap luat trong hoat dong diéu tra, truy to va xét xir.

Vé phirong dién thiee tién thi hanh phdp ludt. Phan 16n cac vu an CYGTT hodc
GTHCSKCNK xuét phat tir nhitng mau thuin nho trong doi song sinh hoat hing ngay
nhung do nguoi pham toi thiéu kiém ché, do tac dong cua ruou bia kém theo ban tinh

hung hing, bao lyc sdn c6 da nhanh chéng chuyén hod thanh hanh vi pham toi. Cac
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mau thuin ndy c6 thé phat sinh tir mau thuin ca nhan, gia dinh, ghen tudng trong tinh
cam; tranh chép trong cac quan h¢ dan sy, cong déng, va cham giao thong. Bén canh
d6, nhiéu truong hop CYGTT hoic GTHCSKCNK c6 t6 chitc nhu bao ké, thanh toan
giita cac nhom dbi twong giang ho, sir dung bao lyc dé giai quyét cac tranh chap kinh
té, khéng dinh vi thé trong cac bang nhom xa hdi, doi ng thué... biéu nay cho théy sur
da dang trong tinh nguy hiém cua hanh vi pham ti, c6 thé trai dai tir it nguy hiém
dén dic biét nguy hiém.

Bén canh do 1a sy tré hoa cua nguoi pham t01 CYGTT hodac GTHCSKCNK.
Thuec tidn xét xir cho thdy s6 ngudi pham t6i 1a NCTN c6 xu hudng gia ting, dic biét
& cac khu vuc do thi va dia ban co tée do phat trién kinh té - xa hoi nhanh, nhiéu vu
viéc nghiém trong xay ra trong moi trudng hoc dudng, hosic NCTN c¢6 mau thudn nho
trén mang xa hoi sau do6 tu tp danh nhau dé giai quyét mau thuin gay thuong tich
nghiém trong. Piéu nay thé hién sy thiéu quan tdm, giam st cta gia dinh, ban than
NCTN thiéu cac k¥ nang kiém soat hanh vi, sir dung mang xa hoi, dé bj anh huong
bdi1 moi truong bao lyc trén mang xa hdi, phim anh, 161 séng thuc dung, st dung bao
Iuc dé giai quyét mau thuin.

Trong khi do y thirc phép ludt cia mot bo phan nguoi dan vé t6i CYGTT hoic
GTHCSKCNK con han ché. Nhiéu nguoi chwa nhan thic rd ranh gidi gitra hanh vi
CYGTT hoic GTHCSKCNK vi pham hanh chinh va pham toi. Nhiéu nguoi cho rang
nong gian 1én danh vai cai, TTCT chwa dén 11% thi khong bi truy ciru TNHS, trong
khi phép luat quy dinh nhiéu truong hop du ty 16 TTCT duéi 11% nhung néu co cac
tinh tiét lam tang tinh nguy hiém cta hanh vi nhu dung hung khi nguy hiém, c6 tinh
chét con d6, pham toi d6i v6i ngudi dudi 16 tudi, phu nir ma biét 1a co thai, nguoi gia
yéu... thi van bi xtr Iy hinh su. Sy thiéu hiéu biét nay din dén tdm 1y xem nhe hau qua
phap 1y ctia hanh vi bao lyc, 1am ting nguy co phét sinh toi pham trong thuc té. Viéc
tuyén truyén, pho bién gido duc phéap luat vé loai t6i pham ndy chua duogc chi trong,
dic biét d6i véi d6i twong NCTN.

Vé phirong dién thiee tién dp dung phdp ludt. Trong giai doan diéu tra, viéc thu
thap cac chimg cir dé chirg minh yéu t6 16i va xac dinh hau qua ddi véi toi CYGTT
hoic GTHCSKCNK doi hoi cac k§ ning chuyén mon va su phdi hop giita diéu tra
vién va cac chuyén gia giam dinh phap y. Nhiéu vu an phtic tap, hau qua thuong tich,

t6n hai cho stic khoé thay d6i theo thoi gian khién cho két qua giam dinh tai cac thoi
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diém khac nhau, gay kho khan cho viéc xac dinh chinh x4c mtrc d§ nghiém trong cua
hau qua. Viéc cac bén tu hoa giai, thoa thuan bdi thudng ciing anh huéng dén viec
quyét dinh c6 khoi t6 vu 4n hay khong. Mot van dé nira 1a viéc khoi t theo yéu cau
ctia bi hai theo Diéu 155 B¢ luat T tung hinh sy nim 2015. Thyc té nhiéu vu 4n sau
khi khéi t6 da bi dinh chi do ngudi bi hai rat don yéu cau. Viée rat don co thé xuat
phat tir nguyén nhan cic bén da tu hoa giai, duoc boi thuong thoa dang; song khong
it truong hop ngudi bi hai bi de doa, ép budc hodc do ap luc tir phia gia dinh, xa hoi
nén budc phai rat don.

Trong giai doan truy td, viéc xac dinh toi danh va khung hinh phat c6 nhiéu
quan diém do trong danh gia cac ching ctr c6 su khac biét hay chiing ctr khong day
du c6 thé dan dén vy 4n phai tra ho so diéu tra bo sung lam kéo dai qua trinh t6 tung.

Trong giai doan xét xir, nhiéu trudng hop cac Toa an ap dung phép luat khong
théng nhat, dic biét trong cac vu an c0 cac tinh tiét con c6 nhiéu quan diém khac nhau
vé dinh t6i danh gifra t01 CYGTT hodc GTHCSKCNK véi céc td1 pham khéc, cac vu
an co6 nhiéu tinh tiét dinh khung & cac khung khac nhau. Thuyc tién nay doi hoi phap
luat can quy dinh chi tiét, kip thoi huéng dan ap dung phap luat thong nhat nham dam
bao cong bang, thong nhit ciing nhu ting tac dong vao chit lwong thi hanh phap lut.

Céc quy dinh hién hanh vé 161 CYGTT hoic GTHCSKCNK di tao duoc co s&
phap 1y cho viéc ddu tranh phong, chdng loai toi pham nay, thé ché hoa dugc chinh
sach hinh sy ctiia Nha nudc trong viéc bao vé quyén bat kha xdm pham vé than thé,
quyén duoc bao vé sirc khoé cua con ngudi. Viée quy dinh nhidu khung hinh phat
khac nhau, trudng hop mién TNHS ciing nhu trudng hop khai td theo yéu cau cia bi
hai tuong tng v&i nhitng muc d6 nguy hiém khéac nhau ctia hanh vi pham toi da tao
diéu kién dé cac co quan tién hanh td tung ca thé hoa TNHS, bao dam tinh cong bang
va hiéu qua cua hinh phat trong xir 1y ngudi pham tdi. Song thyc tién thi hanh va ap
dung phap luat vé t6i CYGTT hoic GTHCSKCNK ciing cho thiy con nhiéu nhiing
vuéng mic, bat cp can tiép tuc nghién ctru, danh gia dé hoan thién cac quy dinh hién
hanh vé t0i CYGTT hodc GTHCSKCNK.

1.3. Phap luat hinh su mot s6 quoc gia vé toi cd y gy thwong tich hoic
giy ton hai cho sttc khoe ciia ngudi khac va mot sé goi mé cho Viét Nam

Nhém qudc gia duoc NCS Iya chon nghién ctru di dugc sy can nhic ky ludng

va lua chon dua trén co s¢ truyén théng phap luat, dac diém kinh té, chinh tri, x4 hoi
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nham bao dam tinh toan dién trong viéc dédnh gia cac yéu to tic dong dén qua trinh
hinh sy hod hanh vi CYGTT hodc GTHCSKCNK. Cuy thé, Trung Quoc dugc lya chon
do ¢6 nhiéu diém twong ddéng v6i Viét Nam vé van hoa, xi hoi va dinh hudng xay
dung nha nude phap quyén xa hoi cha nghia. Lién Bang Nga 13 qudc gia c6 anh hudng
16n dén khoa hoc luat hinh sy Viét Nam va da duoc nghién ctru chuyén sau trong
nhiéu céng trinh. Thuy Dién 1a qudc gia c6 nén kinh té phat trién hang dau thé gisi’
duy tri hé thong an sinh x4 hoi va chim soc y té phd quat cung chinh sach gido duc
mién phi dén bac dai hoc. Lién Bang Dtic dugc biét dén 1a qudc gia ¢ nén khoa hoc
luat hinh sy phat trién v&i nhiéu hoc thuyét hién dai vé xtr Iy ngudi pham to1. Trong
khi d6, Hoa Ky 13 quéc gia tiéu biéu cho hé thong phap luat vu tién viéc xdy dung va
ap dung an 18. Viéc nghién ctru phap luét hinh su cta cac qudc gia nay tap trung vao
cac ndi dung nhu: tén goi loai tdéi pham, can cur xac dinh hanh vi CYGTT hoac
GTHCSKCNK duoc coi la tdi pham, céac loai hinh phat dugc ap dung.

1.3.1. Phdp lugt hinh sw Trung Quéc vé tji cé ¥ gdy thwong tich hodc gdy
ton hai cho sirc khée ciia ngwoi khdc

T6i ¢b y gy ton thuong duoc quy dinh tai Piéu 234 BLHS Trung Qudc’® va
khoan 2 Piéu 1 “Quyét dinh trimg phat nghiém khac nhiing toi pham gay nguy hiém
nghiém trong dén an sinh xa hoi” ciia Uy ban Thuong vu Qudc hdi. Theo quy dinh
ctia BLHS Trung Qudc, t6i ¢ ¥ gdy ton thuong duoc chia lam ba loai dua trén mirc
d6 nghiém trong cta hau qua: toi ¢ y gy ton thuong néi chung, toi ¢ ¥ gay ton
thuong nghiém trong va toi ¢ y gy ton thuong dan dén tir vong. Cu thé, Piéu 234
BLHS Trung Qudc quy dinh nhu sau:

“Piéu 234 Nguroi nao co ¥ gay ton thuwong cho sire khée ciia nguwoi khdc, thi bi
phat tu co thoi han dén 03 nam, cdi tao lao dong hodc quan ché.

Nguoi nao pham téi theo quy dinh tai khodn truée, gdy ton thwong nghiém
trong cho nguoi khdc, thi bi phat ti ¢6 thoi han tir 3 ndm dén 10 nam. Néu nguoi

pham t6i gdy ra cdi chét cho nguwoi khdc hodc bang cdch ding thii doan ddc biét tan

5 World Economic Forum (2019), The Global Competitiveness Report 2019, tai: https://www3.weforum.org/docs/
WEFTheGlobalCompetltlvenessReportZO19 pdf, truy cap ngay 10/8/2026.

76 BLHS Trung Qudc ra doi nam 1979 Thong qua tai Ky hop thir hai Dai hoi dai biéu nhan dan toan quéc 1an thu
nam ngay 01 thang 7 nam 1979 va da trai qua 12 lan sura d01 Du da trai qua nhiéu lan sira d6i nhung Trung Quoc
van chua xem xét ban hanh mét BLHS méi, quy dinh vé i ¢6 ¥ gdy ton thuong duoc giit nguyén, khong c6 sira doi,
b sung, tai: http:/en.npc.gov.cn.cdurl.cn/2020-12/26/c_921604.htm, truy cap ngay 10/8/2026.
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dc, gdy ton thwong nghiém trong cho nguwoi khdc dén mirc lam nguoi dé bi tan tt
nghiém trong, thi bi phat tu co thoi han twr 10 nam tro lén, tu chung thdan hodac tur hinh.
Truong hop cdc diéu ludt khdc ciia Ludt nay c¢é quy dinh khéc thi dp dung cdc diéu
luat do.”

Nha lam luat Trung Quéc xdy dung quy dinh vé t6i CYGTT hoic GTHCSKCNK
v6i két cdu co ban, ngdn gon, chi mang tinh quy dinh chung, vé hau qua thiét hai cho
sttc khoé nha 1am luat quy dinh dinh tinh (gém t6n thuwong, ton thuong nghiém trong,
bi tan tat nghiém trong hay chét ngudi) chir khong dinh luong va khong dat tén cho
diéu luat. Ciing khong c6 vin ban dudi luat giai thich vé cac hiu qua nhu thé nao 13
ton thuong nghiém trong, tan tat nghiém trong nén viéc danh gia céac tinh tiét nay
hoan toan phu thudc vao két luan cta co quan c6 thAm quyén tién hanh cac hoat dong
giam dinh phéap y. Thuc té cac két luan giam dinh phap y d6i voi hau qua cia bi hai
cling khong duoc tinh bang ty 16 TTCT ma dugc dénh gia va két luan 1a: vét thuong
nhe, vét thuong nghiém trong.”” Trong thuc té 4p dung phap luat hinh su dé dinh toi
va dinh khung hinh phat tuy thudc vao tinh tiét cua tirng vu an cu thé.

Vi du: Ban 4n hinh sy so tham s6 06 ngay 08/7/2016 ciia TAND trung cap
thanh phd Tonghua, tinh Cat Lam tuyén bi cdo An Xiang vé toi cd y gy ton thuong
nhung bi khang nghi 4p dung toi giét ngudi; Ban an phiic thAm cia TAND cap cao
tinh Cat Lam ngay 23/4/2018 & phén nhén dinh c6 doan tam dich nhu sau: “Ldm thé
nao dé phan biét cé y giét ngudi voi ¢é y gdy ton thwong dan dén chét ngueoi doi hoi
phai phan tich va phan doadn toan dién dua trén cac cong cu ma bi cao sur dung, vi
tri, tan sudt, cuwong do va hdu qua cua nhitng cu danh hoac dam, v.v. va y dinh chu
quan cua bi cao dwoc suy ludn dwa trén ban chdt hanh vi cia bi cGo.”™ Pbi véi
truong hop nay, HDXX khong chi 4p dung phap luat ma con giai thich, hudng dan ap
dung phap luat dua trén céc tinh tiét cu thé cua vu an. Viée xac dinh pham vi ton thuong
cho strc khoé ctia ngudi khac ¢ Trung Qudc ciing ¢6 nhiéu ¥ kién khac nhau ctia cic nha

khoa hoc vé viéc c6 hay khong xem xét cac ton thuwong vé tinh than ciing 13 nhiing t6n

77 Xem: Muc 5.1, 5.2 Ban 4n so thdm s& 52 nim 2022 cia TAND quan Hai Nam, thanh phé Vi Hai, Khu ti tri Noi
Mong tai: https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docld=OUD3Tm7EVE
QdhkeWealcR2pT+bLtvyx01f3i1916g22dkDQyy6Ug7fliocvdYeNY 3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6
WO00aWqJzYbiAblo6b3PnFJEPg61nWr, truy cép ngay 10/8/2026.

78 Nguf“)n:https://Wenshu.court.gov.cn/website/wenshu/ 181107ANFZ0BXSK4/index.html?docld=Jse WE2JcpacmH
hhstxXKkFwJOsM6E6hPu3odeNSutsPmHRHFSc+A74cvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwseiRco
W00aWqJzY2YggRuFxhmVMa91ZhoFrH, truy cap ngay 10/8/2026.



https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=OUD3Tm7EvE%20QdhkgWglcR2pT+bLtvyx0f3i916gg2dkDQyy6Ug7fliocvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzYbiAb1o6b3PnFJEPg61nWr
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=OUD3Tm7EvE%20QdhkgWglcR2pT+bLtvyx0f3i916gg2dkDQyy6Ug7fliocvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzYbiAb1o6b3PnFJEPg61nWr
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=OUD3Tm7EvE%20QdhkgWglcR2pT+bLtvyx0f3i916gg2dkDQyy6Ug7fliocvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzYbiAb1o6b3PnFJEPg61nWr
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=JseWE2JcpacmHhhstxXKkFwJOsM6E6hPu3odeN5utsPmHRHFSc+A74cvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzY2YggRuFxhmVMa91ZhoFrH
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=JseWE2JcpacmHhhstxXKkFwJOsM6E6hPu3odeN5utsPmHRHFSc+A74cvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzY2YggRuFxhmVMa91ZhoFrH
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=JseWE2JcpacmHhhstxXKkFwJOsM6E6hPu3odeN5utsPmHRHFSc+A74cvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzY2YggRuFxhmVMa91ZhoFrH
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thuwong vé strc khoé do t6i pham CYGTT hoic GTHCSKCNK gay ra.”

Hinh phat dugc ap dung d6i véi t6i CYGTT hoic GTHCSKCNK ¢ Trung
Quéc c6 thé 13 hinh phat quan ché, cai tao lao dong hodc hinh phat tu va hinh phat tu
hinh. Hinh phat tu dugc chia lam hai loai 1a tu c6 thoi han tir 03 ndm dén 10 nam va
t0 chung than. Trong cac qudc gia duoc nghién ctru thi Trung Qudc 1a qubc gia duy
nhat 4p dung hinh phat tir hinh dbi v6i t6i CYGTT hoic GTHCSKCNK thé hién tu
duy 1ap phap con ning vé trimg tri hon 13 gido duc, cai tao ngudi pham toi.

1.3.2. Phdp ludt hinh sw Lién Bang Nga vé ti cé ¥ gdy thwong tich hodc gdy
ton hai cho sirc khée ciia ngwoi khdc

BLHS Lién Bang Nga® chia t0i CYGTT hodic GTHCSKCNK thanh 3 mirc
theo hdu qua ctia hanh vi pham toi. Cu thé Pidu 111 quy dinh vé tdi c¢b ¥ giy ton
thuong ning cho stc khoe 13 cac truong hop hanh vi ¢ y gy ton thuong nghiém
trong dén sic khoe; ton thuong dugc xem 1a nghiém trong dén strc khoe khi: nguy
hiém dén tinh mang con nguoi hodc din dén mét thi lyc, 161 noi, thinh giac hodc bat
ky co quan nao hodc mat chirc ning clia cac co quan, chdm dut thai ky, réi loan tim
than, nghién ma tuy hodc lam dung chét gay nghién hoic dan dén hau qua la nan nhan
thay doi khac véi 161 sdng thuong ngdy hodc lam cho ngudi bi hai mat it nhit mot
phan ba kha ning lao dong hoic ¢ y 1am mat hoan toan kha ning lao dong chuyén
mon; mire hinh phat d6i voi nhitng hanh vi pham t6i gdy hau qua trén 1a t6i 08 nam.
Khoan 2 Diéu 111 BLHS Lién Bang Nga quy dinh cac tinh tiét 1am ting ning TNHS
so vo1 quy dinh tai khoan 1, véi mirc hinh phat tu dén 10 nam, c6 hodc khong han ché
tu do dén hai nam, tude quyén dam nhiém chirc vu hoac tham gia cac hoat dong nhét
dinh v6i thoi han 1én dén 03 nam. Cac trudng hop quy dinh tai khoan 2 gdm: ddi vai
nguoi than cua mot ngudi khi ngudi dé dang thi hanh cong vu hoac thyc hién trach
nhiém xa hoi; d6i voi NCTN hoidc véi nguoi khac ma ngudi pham toi biét 13 ho ¢
trong tinh trang khong duoc bao vé dé co thé chéng lai nhitng hanh vi tan bao, nhao
bang, hanh ha; bang cach gdy nguy hiém cho xa hoi; theo yéu cau thué mudn; cé tinh
cht con do; véi dong co han thu vé chinh tri, tu tudng, sdc toc, hodc vi dong co thu

han do6i voi mot nhom xa hdi nao d6; nham muc dich sir dung cac bo phén co thé hoac

 Yuan Jiahui va Sun Chengchen (2022), tldd, tr3737- 3741. o . )
8 BLHS Lién Bang Nga dugc thong qua ngay 13/6/1996, sira d6i, bo sung lan cudi ngay 17/11/2025, tai:
http://www.kremlin.ru/acts/bank/9555/page/9, truy cép ngay 10/8/2026.
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mo cua nan nhan; sit dung vii khi hodc dd vat lam vii khi; véi sy biéu tinh cong khai,
ké ca trén cac phuong tién truyén thong hodc mang thong tin va vién thong. Khoan 3
diéu 111 BLHS Lién Bang Nga x1r phat tu dén 12 nam, c6 hodc khong bi han ché tu
do dén 02 nam trong trudng hop cac hanh vi quy dinh tai khoan 1 va khoan 2 nhung
dugc thuc hién: bo1 mot nhom nguoi hoac mot nhém ngudi c6 ban bac tur trude, hay
mot nhém c6 t6 chire; ddi véi hai nguoi tré 1én. Khoan 4 diéu 111 BLHS Lién Bang
Nga quy dinh vé truong hop cac hanh vi quy dinh tai cac khoan 1, 2, 3 diéu nay ma
1am cho nan nhan chét do so suét thi bi phat tu dén 15 nam.

Diéu 112 BLHS Lién Bang Nga quy dinh vé toi ¢d ¥ gdy ton thuong ¢ mirc do
vira phai, gom hai khoan. Khoan 1 Biéu 112 véi khung hinh phat han ché tu do dén
03 nam, hodc lao dong cudng buc dén 03 nim, hodc giam gitr dén 06 thang, hoic
phat ti dén 03 nam quy dinh nhitng hanh vi ¢ y gy ton thuong & muc d6 vira phai
cho stc khoe, khong nguy hiém dén tinh mang con nguoi va khong gay hau qua quy
dinh tai Piéu 111 BLHS Lién Bang Nga nhung gay rdi loan sirc khoe lau dai hoic
lam mét vinh vién dang ké kha ning lao dong. Khoan 2 Piéu 112 BLHS Lién Bang
Nga quy dinh d6i vi nhitng hanh vi gy ton thuong giéng khoan 1 nhung c6 nhiing
tinh tiét lam tang tinh nguy hiém gdm: d6i véi 02 ngudi tré 1én; dbi voi NCTN hodc
ngudi khac ma nguoi pham toi biét 1a dang trong tinh trang khong dugc bao vé dé
chéng lai sy tan bao, lang nhuc hay hanh ha ciia nguoi pham t6i; boi mot nhom ngudi
hodc mgt nhdm nguoi ¢é sy ban bac tir trude, hay mot nhdém co td chtrc; o tinh chat
con do; vai dong co han thu vé chinh tri, tu tudng, sic toc, hodc vi dong co han thu
dbi v6i mot nhom xa hoi nao do; sir dung vii khi hodc dd vat dung lam vii khi; véi su
biéu tinh cong khai, ké ca trén cac phuong tién truyén thong hodc mang thong tin va
vién thong. Do d6 khung hinh phat cho nhiing hanh vi quy dinh tai khoan 2 cao hon
khoan 1, cu thé 13 bi phat ti &én 05 nam, c6 hoic khong bi tudc quyén dam nhiém chirc
vu nhét dinh hodc tham gia vao cac hoat dong nhét dinh v&i thoi han dén 03 nam.

Diéu 115 BLHS Lién Bang Nga quy dinh vé t0i ¢d ¥ gay tén thuong it nghiém
trong dén strc khoe v6i hai khoan. Khoan 1 quy dinh hau qua 13 ton thuong nhe dén
strc khoe trong thoi gian ngan hoic mat kha niang lao dong khong dang ké véi khung
hinh phat 12 phat tién dén 40 nghin rap hodc bang lwvong hay bang thu nhap khéac cia
ngudi bi két an trong ba thang, hoic lao dong bat budc tir 180 gid dén 240 gid, hodc
lao dong cai tao dén mot nam hodc bi giam giir tir 02 thang dén 04 thang. Khoan 2
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quy dinh nhimg hanh vi nhu khoan 1 nhung c6 thém céc tinh tiét nhu: c6 tinh chét
con do; véi dong co han thu vé chinh tri, tu tudng, sdc toc, hodc vi dong co han thu
dbi v6i mot nhom x3 hoi nao dé thi bi phat lao dong bét budc tir 120 gio dén 180 gio
hodc lao dong cai tao tir 06 thang dén 01 nam, hodc han ché ty do dén 02 nam, hoic
bi giam giir tir 04 thang dén 06 thang, hodc phat ti dén 02 nam.

Quy dinh vé t6i CYGTT hoic GTHCSKCNK theo BLHS Lién Bang Nga c6
su phan hoa TNHS twong ddi chi tiét. Nhung viéc quy dinh hdu qua ctia hanh vi pham
t6i theo hudng mo ta thay vi dinh luong dan dén han ché 1a viéc danh gia tuy nghi ¢
cac co quan tién hanh té tung ciing nhu phy thudc vao kha ning nhan dinh cta nguoi
tién hanh t6 tung. Pay 1a Iy do ma du quy dinh ciia BLHS di mé ta rat rd hau qua
nhung viée xac dinh hau qua TTCT van phai do cac chuyén gia phap y ctia co s y té
hodc don vi kinh doanh c6 kién thirc chuyén mén va co gidy phép thuc hién hoat dong
y té, bao gdm ca giam dinh phap y mdi c6 tham quyén xem xét, xac dinh muc do
TTCT.?! Biéu nay khién cho quy pham phap luat mac du rat dai nhung van khong thé
ap dung ngay.

Bén canh d6, BLHS Lién Bang Nga con c6 hai quy dinh d6 1a Diéu 116 toi
hanh hung va Piéu 116.1 t6i hanh hung duogc thyc hién béi nguoi da bi xir phat hanh
chinh hoc ¢6 tién an. Hanh vi quy dinh tai Diéu 116 14 nhitng hanh vi khong giy ra
TTCT, tic 1a loai trir cic hau qua dugc quy dinh tai Pidu 115, nhung nd giy ra ndi
dau don dac biét cho nan nhan, bao gém ca ndi dau vé tinh than 13n thé chit. Trong
khi d¢6 Didu 116.1 quy dinh murc phat t6i thiéu dbi voi hanh vi hanh hung khong co
d4u hiéu cau thanh toi pham theo Diéu 115 va 116 cua BLHS Lién Bang Nga, duoc
thyc hién bdi nguoi co tién an hodc da bi xur phat hanh chinh vi hanh vi tuong tu. Hai
quy dinh nay thé hién mong mudn ctia nha 1am luat trong viéc ting cudng bao vé strc
khoe con ngudi, ddm bao quyén toan ven vé thé chat (co thé) va dam bao an toan cho
strc khoe cia cong dan®2. Tuy nhién ¢ nhiéu quan diém bay té su phan ddi, goi né 1a
mang tinh phan biét d6i xur. Trong khi hién nay xu thé chung 1a nhan dao hoa luat
hinh sy thi quy dinh nay lai di theo hudng nguoc lai. Viéc cong nhan mot hanh vi tro

thanh toi pham do tinh tai pham ciing di nguoc lai nguyén tac cta luat hinh sy, theo

81 Muyc 6 Quy tic x4c dinh mirc d gy hai cho sirc khoé ctia con ngudi ban hanh kém Nghi dinh s6 522 ngay 17/8/2007
cta Chinh phu Lién Bang Nga tai: https:/base.garant.ru/12162210/10ed0f917186039¢eb157d3ba4f962ee5/, rruy cép
ngay 05/6/2026.

82 Xem: Dmitry Vladimirovich Nemtinov (2013), tldd, 331-337.
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do6 to1 pham chi dugc coi 1a nhitng hanh vi nguy hiém cho x4 ho1 khi ty ban than né
chtra dyng du cac yéu td cAu thanh, khong phu thudc vao cac hoan canh khac, dic
biét 1a vi¢c nhan than ngudi vi pham da bi &p dung bién phap hanh chinh trudc do
hay chua.®* Mic du quy dinh tai Didu 116 va 116.1 ¢6 wu diém 1 nhiing truong hop
ma khong thé giam dinh duoc hau qua TTCT do vét thuong di lanh, strc khoe di hoi
phuc hoan toan hay hoan canh khach quan khac ciing khong can tré viée ngudi pham
to1 bi truy curu TNHS.

Tuy nhién quy dinh tai diéu 116.1 quy dinh d6i v6i ngudi da bi xir phat hanh
chinh vi hanh vi tuong tu 1a khong phu hop. Béi 1€ viéc cong nhan mot hanh vi vi
pham tr¢ thanh tdéi pham do tinh tai pham von da di nguoc lai nguyén tac cua luat
hinh su, theo d6 t61 pham chi dugc coi la nhitng hanh vi nguy hiém cho xa hoi khi tu
than chira duyng day du cac yéu t6 céu thanh, khong phu thudc vao cac hoan canh
khac, dac biét 1a vi¢c ca nhan da bi &p dung bién phap hanh chinh vi hanh vi vi pham
trudc d6 hay chwa. Hon nita né thé hién sy khong rd rang giita t6i pham va vi pham
hanh chinh.

Hinh phat chinh c6 thé dugc ap dung ddi vé6i t6i CYGTT hodc GTHCSKCNK
theo BLHS Lién Bang Nga rat da dang, co thé 1a phat tién, lao dong, lao dong cai tao,
giam giir va phat til. Mirc phat ti t6i da 13 15 nam ddi v6i truong hop 1am nan nhan
bi chét va co céc tinh tiét 1am ting tinh chat nguy hiém ctia hanh vi pham toi. Ngoai
ra ngudi pham tdi c6 thé bi ap dung hinh phat bo sung 13 tuéc quyén dam nhiém chirc
vu hodc tham gia cac hoat dong nhat dinh véi thdi han 1én dén 03 nam. Su da dang
vé hinh phat cho thay nha 1am luat Lién Bang Nga khong xay dung theo hudng tap
trung vao hinh phat t ma chii trong yéu cau ca thé hoa TNHS. Viéc trao cho Toa an
nhiéu Iya chon vé loai va murc hinh phat gitip bao dam sy twong xtng giira tinh chat,
mirc d6 nguy hiém cta hanh vi pham toi v6i hau qua phap 1y ma nguoi pham toi phai
ganh chju. Viéc danh nhiéu khong gian cho cac hinh phat khong tuée tu do nhu phat
tién, lao dong, lao dong cai tao phan anh xu hudng hién dai hoé chinh sich hinh sy,
han ché ap dung hinh phat tti d6i véi nhiing trudng hop pham toi it nghiém trong hodc

ngudi pham to1 ¢6 kha nang tu cdi tao trong cong déng, tao diéu kién dé ngudi pham

8 Xem: Shulga Andrey Vladimirovich & Kashapova Yuliya Denisovna (2017), About criminal liability for physical
assault, Tap chi khoa hoc KubSAU, (128(04)), tai: https://cyberleninka.ru/article/n/k-voprosu-ob-ugolovnoy-
otvetstvennosti-za-poboi, truy cap ngay 10/8/2026.



https://cyberleninka.ru/article/n/k-voprosu-ob-ugolovnoy-otvetstvennosti-za-poboi
https://cyberleninka.ru/article/n/k-voprosu-ob-ugolovnoy-otvetstvennosti-za-poboi

82

to1 duy tri dugce cac mbi quan h¢ xa hoi, lao dong va cham séc gia dinh, tir d6 nang
cao kha ning tai hoa nhap cong dong. Pong thoi cling giam ap liwc cho nha nude ndi
chung va cac co quan tién hanh t6 tung, co s& giam giit néi riéng. Ngoai ra, viéc quy
dinh hinh phat bo sung la tudc quyén dam nhiém chirc vu hoac thuc hién mot sb hoat
d6ng nhét dinh ciing thé hién sy quan tdm ctia nha lam luat v6i yéu cau phong ngira
tai pham. Trong nhiing truong hop hanh vi pham t6i ¢6 lién quan dén viée loi dung
chtrc vu, nghé nghiép nhu thay c6 gido dbi voi hoc sinh; hudn luyén vién d6i véi van
dong vién; ngudi cham soc, chira tri ddi véi bénh nhan... thi hinh phat b6 sung nay
gop phr:in loai bé cac diéu kién c6 thé tao co hdi cho ngudi pham toi tiép tuc thuc hién
hanh vi vi pham trong mdt khoang thoi gian nhat dinh, giip nhiém vy bao v¢ xa hoi
dugc hi¢u qua hon.

1.3.3. Phdp ludt hinh sw Thuy Dién vé ti cé y gdy thuwong tich hodiic gdy tén
hai cho swc khoe cua nguwoi khac

BLHS Thuy Dién® khong dat tén toi danh, nhom hanh vi CYGTT hoic
GTHCSKCNK 1la to1 pham dugc quy dinh tai cac Diéu 5, 6 va 11 Chuong 3 Phan 2.
Piéu 5 quy dinh trudng hop pham tdi nhe hodc co ban, theo d6 ngudi nao gy TTCT,
bénh tat hoac dau don cho nguoi khac hoac lam cho ho tan phé hodc trong tinh trang
tuong tu khac thi pham to1 tan cong va bi phat tu tdi da hai nam hodc, néu vi pham la
nhe thi bi phat tién hodc phat tu toi da 6 thang.” Piéu 6 Chuong 3 Phan 2 BLHS Thuy
Dién quy dinh vé trudng hop ting ning so véi Didu 5. Diéu 6 quy dinh hai truong
hop 14 pham t6i nghiém trong va dic biét nghiém trong. Theo d6 néu mot hanh vi
pham tdi quy dinh tai diéu 5 ma nghiém trong thi mtrc hinh phat it nhat 1a 01 nam 06
thang va cao nhat 12 06 nim; duoc coi 1a hanh vi pham t6i nghiém trong khi hanh vi
d6 c6 de doa dén tinh mang, gy ra TTCT nghiém trong hoac thé hién sy tan nhan,
hung bao dic biét. Pbi voi truong hop pham tdi tin cong dic biét nghiém trong c6 thé
bi phat tu it nhét 1a 05 nidm va nhiéu nhét 1a 10 nim; duoc coi 13 hanh vi pham td1 dac
biét nghiém trong khi xem xét TTCT c6 phai 1 vinh vién hay khong, hanh vi dé c6
gy ra dau kho dic biét hay khong hoic thi doan thuc hién tdi pham dic biét tan nhan.

Hinh phat c6 thé 4p dung d6i v6i nguoi pham toi theo BLHS Thuy Dién 1a

% BLHS Thuy Dién dugc thong qua vao ndm 1962, ¢6 hiéu luc vao ngay 01/01/1965 da trai qua nhiéu lan stra doi,
lan stra doi gan nhat 1a vao ngay 31/5/2023, tai: https://www.government.se/government-policy/judicial-system/the-
swedish-criminal-code/, truy cép ngay 10/8/2026).
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hinh phat tién va phat t c6 thdi han. Mtrc hinh phat tu dbi voi t6i CYGTT hodc
GTHCSKCNK & Thuy Pién cao nhit 1a 10 nim ti giam, thap hon so véi nhiéu quéc
gia khac. Diéu nay phan 4nh quan diém nhan dao trong hé thng phap luit ctia Thuy
Pién, noi ma viéc phuc hdi va tai hoa nhap xi hoi ctia ngudi pham toi duoc dit 1én
hang dau. Hé thong phap luat ¢ day khong chi tap trung vao viéc tring phat ma con
chu trong dén viéc hiéu o nguyén nhan va hoan canh dan dén hanh vi pham tdi. Viéc str
dung hinh phat tién trong ché dinh hinh phat ddi vé6i t6i CYGTT hoic GTHCSKCNK
cling thé hién tu duy coi trong tinh hiéu qua ctia hinh phat khi phai Iya chon giita hinh
phat tién va hinh phat ti ngén han tvong tng vé6i tinh nguy hiém cho xa hoi ciia hanh
vi ctia nha 1am luat Thuy Dién.

Piéu 11 Chuong 3 Phan 2 BLHS Thuy Pién quy dinh vé truong hop nguoi
nao cd géng hodc chuan bi thyc hién mot hanh vi tin cong nghiém trong hodc khong
tiét 16 hodc ngan chan mot hanh vi nhu vay thi phai chiu trach nhi¢m theo quy dinh
tai Chuong 23. Quy dinh nay thé hién sy dé cao chirc nang phong ngira ctia luat hinh
su. Nha lam luat Thuy Pién khong doi hau qua TTCT xdy ra méi xir Iy ma cho phép
can thiép tir sém khi hanh vi da boc 16 nguy co rd rang dbi v6i khach thé can duoc
bao vé. Pang chu ¥ hon, quy dinh nay con dit ra trach nhiém dbi v6i hanh vi khong
tiét 16 hodc khong ngin chin toi pham. Diéu d6 cho thay phap luat hinh sy Thuy Dién
khong chi coi viéc truc tiép thuc hién hanh vi nguy hiém 1a dang 1én 4n ma con danh
gia trach nhiém cua nhitng nguoi biét rd nguy co pham tdi nhung thd o hoic khong
thuc hi¢n cac bién phap dé ngdn chan t01 pham. Céach tiép can nay cling thé hién xu
hudng ting cudng nghia vu bao vé loi ich x4 hoi va dé cao tinh than, trach nhiém cua
cong dan trong phong ngira t6i pham. Tuy nhién quy dinh ndy ciing c6 mot sd han
ché nhu: Truede hét la hinh sw hod sém hanh vi vi pham, khi TNHS duoc dit ra ngay
tur giai doan chuan bi pham tdi thi ranh gidi gitra y dinh pham t6i va hanh vi pham to1
tréd nén mo nhat. Trong khi khong phai moi hanh vi chuén bi déu s& dan dén viéc thuc
hién to1 pham. Nguoi c¢6 y dinh pham t01 hoan toan cé thé tu nguyén tu bo trude khi
gay ra bat ky thiét hai nao. Néu phap luat can thiép qua som cé thé dan dén viéc truy
ctru TNHS nhiing ngudi chua thuc sy tao ra nguy hiém déng ké cho xa hoi. Trong
khi d6 nguyén tdc co ban cua luat hinh su hién dai 1a chi st dung hinh phat nhu bi¢n
phap cudi cung. Tiép dé la phdt sinh khé khdin trong viéc chirng minh t3i pham.

Truong hop chuan bi pham ti, cic co quan phai chimg minh dwge muc dich cia
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ngudi pham toi. Pay 12 van dé phirc tap va ¢ nguy co suy dién chu quan, va viéc
truy ciru TNHS ca ngudi khong tiét 16 hodc ngan chian mot hanh vi nhu vay cang kho
dé xac dinh. Do khong phai moi ngudi déu c6 du kha ning nhén biét chinh xac mirc
d6 nguy hiém cho xa hoi ctia mot hanh vi con chua xay ra hay du diéu kién dé ngin
chan td1 pham.

BLHS Thuy Dién khong quy dinh tinh tiét “lam chét ngudi” 14 tinh tiét dinh
khung ting ning TNHS déi v6i t6i CYGTT hoic GTHCSKCNK, ma chi c6 quy dinh
vé toi vo y 1am chét nguoi tai Pidu 7 Chuong 3, ngay sau hai quy dinh vé t6i hanh
hung giy TTCT. Trong thuc té khi xét xr mot hanh vi hanh hung nghiém trong din
dén chét ngudi, Toa an & Thuy Pién khong phai tuyén toi danh, hanh vi pham toi
duoc xéac dinh 1a hanh vi hanh hung dic biét nghiém trong theo quy dinh tai doan 2
Piéu 6 BLHS Thuy Dién va hanh vi v ¥ lam chét ngudi theo quy dinh tai doan 2
Diéu 7 BLHS Thuy Dién.

Vi dy: TP va KS d3 hen gip nhau vao ngay 18/3/2020, di choi va udng rugu.
Sau d6 ho di mua thém rugu, quay vé nha va tiép tuc uéng ruou. TP c6 nhimng ki tc
mo hd va rdi rac vé nhiing gi da xay ra sau khi tré vé nha, nhung theo nhiing gi TP
md ta thi anh ta va KS bat diu tranh cii va anh ta di ddm vao chan KS mot 1an, sau
d6 thém mot 1an nira, gitra hai 1an dam c6 mot khoang thoi gian nhét dinh. Khi d6 KS
dang ngdi trén ghé banh, trong tinh trang da say ruou va khong c6 kha ning tu vé.
Hau qua 1a KS dit mot phén dong mach dau géi, ton thuong co dui, chay mau trong,
vét ddm c6 chiéu dai Scm, sau 13 cm. KS di chét sau d6 vi vét cit gay chay mau ning.
Tda an cap quan dong tinh véi céo trang va da két luan rang TP da gay TTCT nghiém
trong cho KS, hanh vi ndy di din dén tir vong. Toa 4n cip quin tuyén phat TP toi
hanh hung nghiém trong theo doan 1 Diéu 6 va giy ra cai chét ciia ngudi khac theo
doan 2 Piéu 7, phat ti 03 nim 06 thang. Cong t6 vién da khang céo 1én Toa Phuc
thim yéu cau ting hinh phat, Toa Phiic thim dong tinh vé ap dung phéap luat nhung
tang murc hinh phat 1én 4 nam tu. TP tiép tuc khang céo 1én Toa Tdi cao, Toa Tbi cao
khang dinh ban 4n ctia Toa Phiic tham da ap dung phép luat ding va hinh phat 1a phu

hop™. Trong vu 4n nay, Toa Phiic thim nhan dinh rang y thirc ciia nguoi pham tdi tai

% Xem: Phan quyét so NJA 2021 tr. 139 (NJA 2021:12) ngay 19/3/2021 ciia Toa én T6i cao Thuy Pién tuyén én vé toi
hanh hung nghiém trong va lam chét nguoi khac, toi pham nghiém trong, tai: https://rattspraxis.etjanst.domstol.se/sok
/publicering/63233162-1e09-4e61-803f-86c989bc04db, truy cap ngay 10/8/2026.
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thoi diém thyc hién hanh vi pham t6i rat mo ho, 10i khai ctia TP da cho thay diéu do,
do d6 khong ¢ dii can ctr dé ching minh TP ¢6 y dinh giét KS.

Qua vu 4n thuc té, ¢ thé thiy trong qua trinh giai quyét vu an, cac co quan td
tung ¢6 xu hudng ap dung quan diém c6 loi cho bi cao. Nhu trong vi du duge néu &
trén, néu khong thé chimg minh dugc ¥ dinh giét nguoi ciia bi cdo, thi viée tuyén vé
t61 giét nguoi s& khong duoc thue hién. Du bi cdo c6 thé da c6 16i khi tw dwa minh
vao trang thai mat kha ning nhén thirc do sir dung rugu, nhung néu khong c6 bing
ching rd rang vé y dinh giét nguoi, toa an sé& khong thé két toi. Piéu nay cho thay sy
t6n trong ddi v6i quyén loi ciia bi cdo va nguyén tic suy doan vo toi, mot trong nhing
nguyén tic co ban ciia phap luat hinh su & Thuy Dién. Hé thong phap luat & day
khong chi don thuan 1a mot cong cy trimg phat ma con 13 mot phuwong tién dé bao vé
quyén con ngudi va dam bao cong bang trong xét xur.

1.3.4. Phdp ludt hinh sw Lién Bang Dirc vé tji co y gdy thwong tich hodc
gdy ton hai cho sikc khée ciia nguwoi khdc

BLHS Lién Bang Dtrc®® quy dinh t6i CYGTT hoic GTHCSKCNK tai 6 diéu
luat, dua trén mac do nghiém trong ctia hau qua thiét hai cho sttc khode ctia hanh vi
pham toi, ngoai ra c6 mot s6 truong hop ma ddi twong cua toi pham c6 tinh chat dic
biét. Cy thé:

Diéu 223 Ton thuong co thé

Diéu 224 Ton thuong co thé nghiém trong

Diéu 226 Tén thuong co thé dic biét nghiém trong

Diéu 226a Cit xéo bd phan sinh duc ngoai cta phuy ni

Diéu 227 Tén thuong co thé dan dén chét ngudi

Diéu 231 Tham gia danh nhau

Trong d6, Piéu 223 quy dinh mic hinh phat khong qua 05 nam hodc phat tién
d6i v6i trudng hop ngudi pham t6i hanh hung vat Iy hay 1a ton hai strc khoe ctia nguoi
khac, diéu luat khéng mé ta rd hanh vi ciing nhu hau qua cu thé dbi voi sire khoe.
Nhung tai khoan 1 Diéu 224 BLHS Lién Bang Duc lai li¢t ké mot loat cac hanh vi
CYGTT hoac GTHCSKCNK gém: dua chat doc hodc chit khéac co hai cho strc khoe,

st dung vii khi hodc cong cu nguy hiém khéc, bing cach tin cong nguy hiém, thuc

8 BLHS Dirc dugc cong bd ngay 13 thang 11 nam 1998, stra dbi 1an cudi boi Didu 2 ciia Pao ludt ngay 22 thang 11 nim
2024, tai: https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p2131, truy cip ngay 10/8/2026.
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hién t0i pham véi mot ngudi khac hodc sir dung phuong phap nguy hiém dén tinh
mang; nhimg hanh vi nay c6 thé bi phat ti tir 06 thang dén 10 nam, truong hop it
nghiém trong thi bi phat tu tir 03 thang dén 05 nam. Nhu vay, déi voi quy dinh trén
nha 1am luat da st dung két hop phuong phap liét ké cac truong hop cu thé, va phuong
phap khai quat hoa hanh vi. Nhung dén Diéu 226 BLHS Lién Bang Pirc quy dinh vé
gay TTCT dic biét nghiém trong lai khéng quy dinh vé hanh vi ma mé ta hau qua,
diéu luat ndy quy dinh nhing trudng hop gy TTCT dan dén: nan nhan mat thi lyc ¢
mot mét hoac ca hai mét, mét thinh luc, mét kha nang nodi hodc méat kha nang sinh
san; mat hodc méat vinh vién kha nang st dung mot by phan co thé quan trong cua
nan nhan; nan nhan bi bién dang vinh vién va nghiém trong hoic méc bénh dai déng,
bi liét, bi bénh tAm than hodc tan tat thi hinh phat tu tr mét nim dén 10 nim; trudng
hop ¢ v gdy ra cac hau qua nay thi bi xir phat ning hon 1a tir 03 nam tré 1én; trudng
hop hau qua it nghiém trong ma vo y thi phat tu tir 06 thang dén 05 nam, trudng hop
hau qua it nghiém trong ma ¢4 y thi phat ti tir mot nam dén 10 nim. Trudng hop giy
TTCT dan dén tir vong dugc quy dinh tai Diéu 227 véi hinh phat ti tdi thiéu 1a 03
nam, truong hop it nghiém trong thi hinh phat 1a tir 01 nim dén 10 nim. Ngoai ra,
diéu 226a c6 dbi tuong bi xam pham dac biét 1a bd phan sinh duc ngoai ctia phu ntt.

Hinh phat c6 thé duoc ap dung d6i v6i nguoi pham t6i CYGTT hoic
GTHCSKCNK theo BLHS Lién Bang Pic ¢6 thé 14 hinh phat tién hodc hinh phat tu,
v&i muc phat ti ti thiéu 1a 03 thang va tdi da 1 10 nam. Viéc ap dung hinh phat tién
d6i v6i nhirng hanh vi CYGTT hoidc GTHCSKCNK it nguy hiém thé hién tu duy lap
phap hinh su dé cao tinh hiéu qua cua hinh phat ddi véi nguoi pham téi va xa hoi,
giam ganh ning cho ngan sach nha nude nhung van dat dwge muc dich 1a tude mot
khoan tién ctia ngudi pham toi twong ing voi mirc d6 nguy hiém cho x3 hoi ctia nguoi
pham toi.

Trong thuc té xét xtr, viée ap dung phap ludt ciing gap nhitng kho khan khi xac
dinh t61 danh do ¢ nhiing tinh tiét trong vu an co d4u hiéu cua ca t6i CYGTT hoic
GTHCSKCNK va to1 giét nguoi. Vi du mdt vy &n ma bi cdo ném chai bia vao dau
ctia bi hai ¢ khoang cach 02 dén 03 mét, sau d6 roi khoi hién trudng, Toa an cp so
tham 1an dau da xir bi cao 02 nam 10 thang ti vé tdi ¢b ¥ gdy TTCT nghiém trong,
cong td vién ciia van phong cong to da khang cao yéu cau xem xét lai cac tinh tiét

lién quan dén vu an. Toa Thugng tham c6 dua ra luu y rang: Toa an cap so tham méi
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s& phai xem xét k¥ hon so vdi trude day vé kinh nghiém cta bi cdo vé hanh vi bao
luc va k¥ ning ciling nhu kién thirc chuyén mén cua bi cdo. ¥ Qua d6 co thé thiy viée
danh gi4 161 cua nguodi pham t6i 1a rit quan trong, viée danh gia 15i khong chi tir cac
doi hoi ciia nha nudce, tir nhan thirc phap luat ciia ngudi tién hanh t6 tung ma con phai
tir nén tang nhan thic cta ngudi pham toi ddi voi hanh vi cia minh, viéc nguoi pham
t61 ¢6 nhan thirc dugc hay khong hanh vi ciia minh nguy hiém cho nan nhan va mirc
d6 nguy hiém cua hanh vi d6 d6i v6i nan nhan. Phan anh mirc d6 bao vé quyén con
ngudi cao trong tu duy 1ap phap hinh su, khong chi 12 bao vé d6i v6i nan nhan ma
v6i1 cd ngudi pham toi.

1.3.5. Phdp ludt hinh sw Hoa Ky vé ti cé ¥ gdy thwong tich hodc gdy ton hai
cho sirc khoe cua ngwoi khac

Hoa Ky 1a mot qudc gia tidu biéu cta hé thong phap luat Common law, voi
dic trung nguon luat chu yéu 1a 4n 18, cac toa an c6 vai trd quan trong trong viéc phat
trién phéap luat. Do d6 Bo tong luat Hoa Ky®® quy dinh nhitng van dé co ban, tip trung
vao dinh nghia cac khai niém, hanh vi chtr khong tap trung vao céc tinh tiét. Boi 18
theo quan diém lap phap ciia Hoa Ky, thyc tién xét xir vo cung da dang ma phap luat
khong thé ludng trude duge, do d6 can khong gian dé cac tham phan c6 kha ning
danh gia thyc tién. Toi hanh hung (assault) duoc quy dinh tai Chuong 7, Phan 1,
Quyén 18 gdm 09 diéu:

Piéu 111. Hanh hung, chéng cu hodc can tr¢ nhitng can bd hoac vién chirc da
duoc xac dinh

Piéu 112. Bao vé vién chic nudc ngoai, khach chinh thirc va nhitng c4 nhan
duoc bao vé quéc té

Diéu 113. Hanh hung trong pham vi quyén tai phan hang hai va lanh thd

Piéu 114. Lam tan tat trong pham vi quyén tai phan hang hai va lanh tho

Piéu 115. Anh huong, can tré hodc tra thu can bo lién bang béng viéc de doa
hodc gay ton thuong mot thanh vién gia dinh

Piéu 116. Cit xéo bd phan sinh dyc nit

Diéu 117. Hanh hung gia dinh do ngudi pham t6i thudng xuyén thyc hién

87 Xem Phan quyét s 6 StR 225/22 ngay 07 thang 9 ndm 2022 ctia Toa an lién bang Pirc, tai: https:/juris.bundesgerichtshof
.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&Datum=2022-9-7&nr=131338&anz=12&pos=6, truy cap

ngay 10/8/2026.
8 B¢ tong luat Hoa ky, tai: https://www.law.cornell.edu/uscode/text/18/part-1/chapter-7, truy cap ngay 10/8/2026.
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Piéu 118. Can tréd mot s6 chire nang bao vé¢

Piéu 119. Béo vé nhirng ca nhan dang thyc hi¢én mot s6 nhiém vy chinh thic

Trong d6 Diéu 113 va 114 1a quy dinh chung vé t6i pham hanh hung, cac diéu
luat con lai 1a cac truong hop dac biét cua hanh hung, dugc phan loai theo doi tuong
bi tac dong nhu can bg, vién chirc, ngudi nha can b, vién chirc, khach ngoai giao,
dbi tuong dugc bdo v€, phu nir... Hanh vi hanh hung pham t61i theo Bo téng luat Hoa
Ky cé thé 1a: danh, danh dap hoac lam bi thuong; bop ¢, ngat tho; cit, can hodc rach
miii, tai hodc méi hodc cit hodc vo hiéu héa ludi, hoic ddm hodc pha hiy mot méat
hodc cit hodc vo hiéu hoa mét chi; ném hodc d6 1én nguoi khac nude néng bong, axit
an mon hodc chét an da... % Vé hau qua, BLHS mau Hoa Ky c6 sir dung thuét ngi
“TTCT dang ké&”, “TTCT nghiém trong” va dinh nghia nhu sau:

“Tén thwong co thé ddang ké la tén thwong co thé lién quan dén:

(4) bién dang tam thoi nhung dang ké; hodc

(B) mat hodc suy giam chirc ndng tam thoi nhung ddng ké.

Con ton thuwong co thé nghiém trong dwoc dinh nghia la:

(4) nguy co tir vong ddng ké;

(B) dau dén thé xdc tét dé;

(C) bién dang kéo dai va ré rang; hodc

(D) mdt hodc suy giam chirc nang ciia mot bg phdn co thé, co quan hodc kha
ndng tam than kéo dai.”*

B0 téng luat Hoa Ky ciing khong dua hau qua chét nguoi 1a tinh tiét dinh khung
tang nang cua t6i hanh hung, hau qua cta tdi hanh hung chi ¢ thé 1a TTCT. Nhung
quy dinh tai muc a Piéu 1113 Tdi ngd sat d6i voi cac trudng hop: do cii va dot ngot
hodc néng gidn ma c6 hanh vi giét ngudi trai phap luat, khong c6 ac y; hanh vi trai
phap luat khong ciu thanh trong tdi, hoac khi thuc hién hanh vi hop phap theo cach
bat hop phap hoidc khong c6 su than trong va can nhic hop 1y c6 thé dan dén tir vong.
Nhu vay, trudng hop ngudi pham tdi chi c6 ¥ dinh hanh hung gay ton thuong cho
nan nhan nhung hau qué xay ra lai 14 tir vong s& bi xir phat theo quy dinh vé toi ngd

sat. Quy dinh vé toi ngd sat cua Bo téng luat Hoa Ky vé hanh vi rong hon tdi vO ¥

89 Xem Diéu 113, 114 Chuong 7, Phan 1, Quyén 18 B tong luat Hoa Ky, tai: https:/www.law.comell.edu/uscode/text/1 8/part-
I/chapter-7, truy cap ngay 10/8/2026.
% Xem Diéu 1365, Chuong 65, Phin I, Quyén 18 Bo tdng luat Hoa Ky tai: https:/www.law.comell.edu/uscode/text/1 8/part-
Ichapter-7, truy cap ngay 10/8/2026.
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lam chét nguoi ¢ Viét Nam. Hinh phat ddi véi t6i ngd sat cao nhat khong qua 15 nam
t0, thap hon quy dinh vé hinh phat d6i véi t6i hanh hung.

V& hinh phat, mtrc hinh phat cao nhat dbi véi toi hanh hung 13 30 nam tu, chi
ap dung trong truong hop nguodi pham tdéi hanh hung mdt thanh vién trong gia dinh
truc h¢ cua mot quan chirc Hoa Ky, mot tham phan Hoa Ky, mgt nhan vién thyc thi
phap luat Lién bang hodc mdt quan chuc vdi ¥ dinh can tro, de doa hodc can thiép
vao vi¢c quan chir, tham phan hodc nhan vién thuc thi phap luat dé thuc hién nhi€ém
vu hodc véi1 ¥ dinh trd dlia vi viéc ho thuc hién nhiém vy ma hanh vi hanh hung dan
dén thuong tich co thé nghiém trong.”' Cac trudng hop hanh hung khac, muc phat tu
cao nhat 1a khong qua hai muoi ndm; truong hop hanh hung don gian c6 thé dp dung
hinh phat tién, phat tu dudi 01 ndm hodc ca hai. Viéc st dung hinh phat tién trong
ché dinh hinh phat d6i véi t6i CYGTT hodc GTHCSKCNK ciing thé hién tu duy lap
phap dé cao hiéu qua cta hinh phat khi can nhac viéc sir dung hinh phat tién v6i phat
tu ngén han ma mirc d§ tac dong ctia hinh phat ddi véi nguoi pham t0i 1a nhu nhau
thi hinh phat tién ludn c6 hiéu qua vé kinh té cao hon, lai thé hién tinh nhan dao cua
phép luat khi khong tudc ty do cia nguoi pham t0i, tranh dugc nhitng 4nh hudng tu
moi trudng nha tu, trai giam, gitp ngudi pham toi c6 diéu kién duy tri cac mbi quan
hé x4 hoi, dé hoa nhdp cong dong hon.

Nhu vay, Bo tong luat Hoa Ky quy dinh vé t6i CYGTT hoic GTHCSKCNK
khong quy dinh hau qua chét ngudi trong diéu luat song mirc hinh phat cao nhat vé hanh
vi CYGTT hodc GTHCSKCNK dén dén chét nguoi thip hon d6i v6i hanh vi CYGTT
hoic GTHCSKCNK la chua twong xtmg vé mirc d6 nguy hiém cho xa hoi cta hanh
vi. Thém vao d6, B0 téng luat Hoa Ky phan loai t6i pham CYGTT hodc
GTHCSKCNK theo nhiéu tiéu chi nhu dbi tuong tac dong, dac diém cta nan nhén;
liét ké hanh vi CYGTT hoic GTHCSKCNK dan dén khong liét ké hét cac hanh vi
trong thuc tién, cic mo ta vé hau qua ciing rat chung chung, duvoc din ¢ nhiéu diéu
luat. Bo tong luat Hoa Ky thé hién mot cdu trac 1ap phap rat phirc tap, bén canh d6
con c6 BLHS cua céc bang, doi hoi cac Tham phan khi xét xtr khong chi nghién ciru
k¥ quy dinh, ma con phai c6 kién thirc khoa hoc phép 1y chuyén sau dé co6 thé dua ra

nhitng 14p ludn sat véi vu an.

9 Xem Pidu 115 Chuong 7, Phan 1, Quyén 18 B tong luat Hoa Ky tai: https:/www.law.cormell.edu/uscode/text/1 8/part-
Ichapter-7, truy cap ngay 10/8/2026.
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1.3.6. Mt s6 goi mé cho nha ldp phdp Viét Nam

C6 thé thay khong c6 mot mo hinh miu nao cho viéc quy dinh toi CYGTT
hoic GTHCSKCNK trong lut hinh sw, mdi qudc gia tiy vao lich st 14p phap, doi
hoi cua xa hoi ma c6 nhitng cach quy dinh khac nhau, cac quy dinh cling dugc stra
d6i, bo sung dé phu hop véi doi hoi cua thyc tién. Bén canh nhitng quy dinh phu hop
thi cac qudc gia ciing déu gip nhitng van dé c6 bat dong quan diém, doi hoi nha lam
luat can phai can nhic, lya chon giai phap quy dinh phu hop véi dinh hudng phat
trién x4 hoi noi chung va nha nude néi riéng. Qua két qua nghién ctru phap luat hinh
su Viét Nam va mot sd nude, c6 thé nhan théy mot sb go1 md cho nha l1ap phap Viét
Nam khi xay dung quy pham vé t6i CYGTT hoic GTHCSKCNK nhu sau:

Thir nhdt, khong nén quy dinh t6i pham ghép CYGTT hoic GTHCSKCNK
ma chi nén quy dinh 13 t6i ¢ ¥ gdy TTCT. Bdi 18 viéc sir dung tén téi CYGTT hoic
GTHCSKCNK gay nhiéu kho khan khi x4c dinh toi danh. Thyc té, khong phai truong
hop nao ciing co thé d& dang xac dinh hau qua nao 13 thuong tich, hau qua nao 1a ton
hai cho strc khoé, nhiéu trudng hop hau qua con bao gdm ca thuong tich va ton hai
cho strc khoé. Viéc xac dinh hau qua cua hanh vi pham toi hoan toan phu thudc vao
nghiép vu giam dinh phép y cta cic co quan, chuyén gia y té. Viéc phan dinh ra hai
loai toi pham CYGTT va ¢ y GTHCSKCNK ciing khong ¢ y nghia trong phong
ngira toi pham do hanh vi giéng nhau, hau qua thuong tich va ton hai cho strc khoé
cling chi la su thé hién khac nhau cta thiét hai cho strc khoé con nguoi ma hoan toan
c6 thé danh gia qua mot thuat ngir 1a TTCT. Trong khi d6 khai niém “t6i cd ¥ gay
TTCT” ciing phi hop voi thuat ngir chuyén nganh quéc té, thong nhat véi thuat ngit
chuyén nganh y khoa.

Thir hai, ché dinh hinh phat khong tudce tu do cia mot sb quéc gia ap dung doi
v6i t0i CYGTT hodc GTHCSKCNK rat da dang, bao gdm phat tién, lao dong, lao
dong cai tao, ... tao diéu kién cho viéc c4 thé hoa hinh phat trong thuc tién. Nhat 1a
d6i v6i nhitng hanh vi pham t6i it nghiém trong, viéc ap dung hinh phat ti trong thoi
gian ngin vira khong hiéu qua vé gido duc ngudi pham toi vira khong hiéu quéa cho
ngan sach nha nuéc. Tuy nhién viée 4p dung hinh phat tién d6i véi cac toi xAm pham
tinh mang, stc khoé, danh dy, nhan phém & Viét Nam con can nghién ctru nhiéu hon,
xay dung 10 trinh rd rang, phu hop véi tu duy chung cta xa hoi va tinh minh bach

trong xac dinh cda thu nhap, tai san cia c4 nhan. Muc hinh phat tu cao nhét déi véi
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to1 CYGTT hodc GTHCSKCNK theo phap luat hinh sy Viét Nam la tu chung than
trong khi mirc hinh phat cao nhat ddi véi t6i CYGTT hoic GTHCSKCNK & mot s6
qudc gia 1a ti c6 thoi han, cu thé Lién Bang Nga 1a 15 nim (trudng hop giy ra cai
chét cho bi hai)®?, & Thuy Dién 1a 10 ndm (truong hop gy hau qua dic biét nghiém
trong), & Ptrc 13 10 nam t (trudng hop dan dén chét nguoi, TTCT nghiém trong)®?,
0 Hoa Ky 1a 30 nam (truong hop hanh hung quan chirc Lién bang hoac thanh vién
trong gia dinh ho ma dan dén thuong tich nghiém trong hodc sir dung vii khi nguy
hiém)®*. Nhu véy, so véi cac qudc gia duoc nghién ctru mirc hinh phat d6i véi toi
CYGTT hoac GTHCSKCNK ¢ Vi¢t Nam dang cao hon rat nhiéu, thé hién sy khét
khe cua xa hoi, con mang ning tinh trimg phat nhiéu hon 1 ran de, gido duc. Trong
khi d6, xu thé phét trién phéap luat thé gisi néi chung va Viét Nam néi riéng 1a dé cao
tinh nhan dao ciia BLHS, gia ting cic bién phap xir Iy chuyén huéng, ap dung tu
phap phuc hdi trong qua trinh giai quyét vu an. Té6i CYGTT hoic GTHCSKCNK la
t6i pham néu duoc ap dung bién phap chuyén hudng tich cuc, ding nghia s& mang
lai nhiéu gia tri nhan vin cho cong déng, han gan va chita lanh khong chi ton thuong
thay dugc ma ca ton thuong vé tam 1y cho ngudi bi hai, giam ganh nang cho xa hoi.

Thir ba, vé k¥ thuat 1ap phap, cic qudc gia dugc nghién ciru déu c6 mot sd
diém manh trong k§ thuat 1ap phap vé t6i CYGTT hoic GTHCSKCNK. Déi véi
BLHS Trung Quéc do 1a su suc tich, don gian trong mot diéu luat, viéc ca thé hoa
TNHS phu thudc vao giai thich ctia toa an, cac tiéu chuan giam dinh tu phap tao nén
tinh 6n dinh cho quy dinh nay du BLHS da duoc sira doi, b sung nhiéu lan. Déi voi
BLHS Lién Bang Nga c6 su tuong dong 16n trong viéc quy dinh vé t6i CYGTT hoic
GTHCSKCNK déi v6i BLHS Viét Nam khi phan chia cac diéu luat dya trén mic do
TTCT. Song BLHS Lién Bang Nga lai m6 ta chi tiét vé hau qua mac du viéc mo ta
hau qua nay khong c6 nhiéu ¥ nghia ddi voi chu thé dinh toi danh do viéc xac dinh
hau qua TTCT khong do cac chu thé nay thyc hién ma do céc ca nhan, co quan c6
tham quyén két luan. Viéc xay dung thém hai quy dinh vé t6i hanh hung gitip xtr 1y

nhing hanh vi pham t6i tir sém nhung lai di nguoc lai cac nguyén tac cua luat hinh

92 Xem Diéu 115 BLHS Lién Bang Nga tai:http://www.kremlin.ru/acts/bank/9555, truy cap ngay 10/8/2026.

9% Xem: Didu 226, 227 BLHS Duc tai:https://www.gesetze-im-internet.de/englischstgb/englischstgb.html #p2131,
truy cap ngay 10/8/2026.

% Xem Diéu 115 Bo tong luat Hoa Ky tai: https://www.law.cornell.edu/uscode/text/18/part-I/chapter-7, truy cap
ngay 10/8/2026.
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su. P61 voi BLHS Thuy Pién, k¥ thuat 1ap phap hudng t6i sy toi gian dan dén co
nhiéu tinh tiét dinh tinh phu thudc vao sy danh gia cua ting co quan tién hanh t6 tung,
dé din dén ap dung phép luat khong théng nhat. Dbi voi BLHS Dc, quy dinh vé toi
CYGTT hoic GTHCSKCNK dugc tach biét rat 1 rang gifta cau thanh co ban va cu
thanh tang nang, bén canh cac quy dinh khai quat thi c6 nhimng diéu khoan ting ning
cu thé giup d& dang dinh toi danh truc tiép ma khong can dua qua nhiéu vao vin ban
huéng dan duéi luat. Qua kinh nghiém 1ap phap ciia mot s qudc gia, nha lam luét
can cin nhic gitra viéc xay dung quy dinh vé t6i CYGTT hoic GTHCSKCNK theo
huéng chi tiét, giam bt viée phu thude vao vin ban huéng dan hay c6 dong, ngin

gon vdi cac quy pham mang tinh khai quét cao, khong phai thuong xuyén sira doi.
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KET LUAN CHUONG 1

V6i muc tiéu nghién ctu nhitng van dé chung vé t6i CYGTT hoic
GTHCSKCNK, NCS di nghién ctru nhitng van dé 1y luan nhu phan tich khai niém,
céc dic diém cua t0i CYGTT hoic GTHCSKCNK, co sé quy dinh t61 CYGTT hodc
GTHCSKCNK. Bén canh d6, NCS ciing nghién ctru quy dinh phap luit ciia mot sb
quéc gia vé 101 CYGTT hodc GTHCSKCNK dé rut ra mét s6 kinh nghiém cho Viét Nam.

Dbi v6i khai niém t6i CYGTT hoic GTHCSKCNK, trude hét tir cac triét 1y
khoa hoc nhur triét 1y bao vé quyén con nguoi, triét Iy hop dong xa hoi va hoc thuyét
phan loai t01 pham duya trén su tién hoa vé dao duc di cho théy can thiét phai co su
can thi€p cua nha nudc khi hanh vi CYGTT hodac GTHCSKCNK x4y ra. Tt d6 phan
dinh pham vi can thi€p cua nha nudc, khi nao thi &p dung cac bién phap xur ly nhu
hanh chinh hay hinh su. Tén goi ctia loai t6i pham nay ciing 13 van dé quan trong can
nghién ctru bdi viée dat tén s€ anh hudng dén viéc dinh t6i danh cua céac co quan tién
hanh t6 tung. Néu dit tén dwa vao hanh vi pham toi c6 thé dat tén 13 t6i hanh hung
hodc t6i tn cong, néu dat tén dua vao hau qua cua tdi pham cé thé dat tén 1a toi
CYGTT hoic GTHCSKCNK va toi ¢b ¥ gdy TTCT. Qua phan tich thi tén goi toi ¢b
v gay TTCT la hop ly hon ca.

Vé dic diém, ngoai cac dic diém chung cua td61 pham, t01 CYGTT hoac
GTHCSKCNK con mang mot s6 dic diém riéng nhu: Toi CYGTT hoac
GTHCSKCNK xam pham quyén dugc ton trong va bao vé strc khoe cua con ngudi;
hanh vi CYGTT hodc GTHCSKCNK c¢6 thé dudi dang hanh dong hodc khong hanh
dong; hau qua nguy hiém cho xi hoi cua toi CYGTT hoic GTHCSKCNK 1a TTCT;
ngudi pham toi ¢ 161 ¢b ¥ dbi voi hau qua TTCT cho ngudi khac.

V& cac co s quy dinh t6i CYGTT hodc GTHCSKCNK gom co s 1y lun, co
s& phap 1y va co so thuc tién. Co so 1y ludn cia viée quy dinh t6i CYGTT hoic
GTHCSKCNK dua trén cac hoc thuyét, triét 1y nhu hoc thuyét vé luét tu nhién, triét
Iy 1ap phap dua trén nguyén tic gay hai, Iy thuyét vé khach thé cta toi pham, 1y thuyét
vé t0i pham hoa va phi t0i pham hoa cac hanh vi bao luc, hoc thuyét tu phap phuc
hoi. Day 1a cac co so khoa hoc giai thich vi sao lai tdi pham hoa mét hanh vi CYGTT
hodac GTHCSKCNK trong khi lai phi t01 pham hod mdt hanh vi CYGTT hodc
GTHCSKCNK. Co s6 phap Iy bao gom cac dudng 161, chinh sach ctia Pang, van kién

qudc té ma Viét Nam da tham gia, cing v6i quy dinh ciia Hién phap vé viéc bao hd
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sttc khoé cho cong dan. Co sé thuc tién bao gdm thyc tién thi hanh phap luat va thuc
tién ap dung phap ludt. Cac co so nay 1 cin ¢t quan trong dé nha 1am luat quyét dinh
co to1 pham héa hanh vi CYGTT hoac GTHCSKCNK hay khong va néu toi pham
hoéa thi & mirc d6 nhu thé nao 1a phu hop dé dat hiéu qua trong dau tranh phong, chong
toi pham CYGTT hoac GTHCSKCNK.

NCS ciing tiép can nghién ctru phap ludt hinh sy ctia mot sé quéc gia gdm:
Trung Qudc, Lién Bang Nga, Thuy Dién, Lién Bang Dirc va Hoa Ky vé t6i CYGTT
hoic GTHCSKCNK. Pay la cac qudc gia tiéu biéu cho cac hé théng phép luat trén
thé gi6i, co su phat trién nhit dinh vé doi sdng x3 hoi ciing nhu nhirng thanh tuwu vé
tu duy lap phap hinh su. Két qua nghién ctru ¢6 su danh gia, so sanh vé cach xay dung
quy pham, viéc phan hoa to1 pham trong cac diéu luat, cac loai hinh phat duoc ap
dung, murc hinh phat dé tir 46 dua ra mot sb 201 md d6i voi nha lam luat khi hinh su
hoa hanh vi CYGTT hoac GTHCSKCNK ¢ Vi¢t Nam nhu viéc dat tén to1 danh, xay
dung cdu thanh co ban, cac cdu thanh ting ning, quy dinh vé truong hop chuan bi

pham t6i, ché dinh hinh phat.
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CHUONG 2. QUY PINH CUA PHAP LUAT HINH SU VIET NAM VE TOI
CO Y GAY THUONG TiCH HOAC GAY TON HAI CHO SUC KHOE CUA
NGUOI KHAC VA THUC TIEN AP DUNG

2.1. Quy dinh ciia phap luat hinh sy Viét Nam vé tdi c6 y gay thwong tich
hoic giy ton hai cho sirc khée ciia nguwoi khac

2.1.1. Quy dinh vé tji cé y gdy thwong tich hodc gdy ton hai cho sirc khée
cua nguwoi khdc truwdc khi co Bo luat Hinh sw nam 2015

Ngay tur khi nha nuée Viét Nam non tré méi ra doi, Chinh pht 1am thoi da ban
hanh Sic 1énh 03/SL ngay 10/10/1945, theo d6 cho dén khi nhitng bo luat duy nhét
cho ca nude duoc ban hanh, cac lut 1& hién hanh ¢ Bic, Trung va Nam bo van tam
thoi duoc gitr nguyén nhu cii, néu nhitng luat 18 4y khong trai véi nhitng diéu thay
d6i an dinh trong sdc 1énh nay. Thoi gian nay vé hinh su, & Bic bo ap dung Bg “Luat
hinh An-nam”, tai Trung bo ap dung B “Hoang Viét Hinh luat”, & Nam b ap dung
B6 “Hinh luat phap tu chinh”. Sau do6, ngay 19/01/1955, Thu tuéng Chinh phu ban
hanh Thong tu 442-TTg vé viéc trimg tri mot so t6i pham, ap dung thong nhat, trong
dé c6 quy dinh vé t0i danh bi thuong la tién than cia toi CYGTT hoic GTHCSKCNK
hién nay. Nam 1970, TAND t6i cao c6 ban hanh Cong vin sb 452-HS2 ngay
10/8/1970 vé thuc tién xét xtr toi giét ngudi c6 kém theo Ban chuyén dé tong két thuc
tién xét xtr loai toi giét nguoi da rut ra mot s6 kinh nghiém trong viéc phan biét gitra
t6i giét nguoi voi CYGTT nhan thuong lam chét ngudi, phan biét giita giét ngudi
chua dat voi CYGTT. Ban chuyén dé khong chi tong két thuc tién xét xir ma con dua
ra nhiing 1y thuyét pht hop dé giai quyét nhing vudng mac trong thuc tién. Nam
1976, Chinh phu ban hanh Séc luat sé 03-SL/76 ngay 15/3/1976 quy dinh toi pham
va hinh phat ddi v6i hanh vi xam pham trat ty cong cong, an toan cong cong va suc
khoé cua nhan dan, tai Pidu 5 Sic luat quy dinh t61 CYGTT bi phat tu tir 06 thang
dén 05 nim, truong hop nghiém trong bi phat ti dén 20 nim.

Nhu vay, giai doan nay phap luat vé t6i CYGTT hoic GTHCSKCNK duoc
quy dinh & cc van ban dudi luat, van con hét sirc gian don, chung chung, hinh phat
ap dung chi c6 hinh phat ti. Diéu nay khién cho viéc ap dung phap luat khong thong
nhat, thyc tién xét xtr gdp nhiéu khé khan.

2.1.1.1. Quy dinh cua B¢ ludt Hinh su nam 1985

Thé ché hoa duong 161 chinh sach cua Pang trong giai doan mdi cua cach
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mang, vi tri quan trong cua luat hinh sy trong cong cudc quan 1y xa hoi theo phap luat
va tang cuong phap ché xa hoi chil nghia, ngdy 27/6/1985, BLHS dau tién ctia nudc
Cong hoa xa hdi chu nghia Viét Nam dugc Quéc hoi khoa VII ky hop tha 9 nhét tri
thong qua. BLHS nam 1985 trai qua 04 1an stra d6i vao cac nam 1989, nam 1991,
nam 1992, naim 1997 1a bude tién 16n vé 1ap phap hinh sy cua nudc ta. Bo luat lan
dau tién quy dinh chinh thtrc, hé théng vé t6i CYGTT hoic GTHCSKCNK tai Piéu
109, da xac dinh tén t6i danh, phan loai td1 pham va c¢6 su phan héa TNHS 10 rang
hon, 14 co s& dé xur 1y to1 pham CYGTT hodac GTHCSKCNK trong thuc té. Tuy nhién
BLHS niam 1985 van con mét sé diém quy dinh chua 13 rang din dén viéc hiéu va ap
dung phap luat con giap nhiéu khé khin, khong thong nhat. Pé huéng dan ap dung
mot s6 quy dinh trong phan céc toi pham cia BLHS nam 1985, Hoi dong Tham phan
TAND tdi cao dd ban hanh Nghi quyét 04-HDTPTANDTC/NQ ngay 29/11/1986,
trong d6 c6 hudéng dan vé toi CYGTT hoic GTHCSKCNK.

Thuc tién 4p dung da chi ra mot s6 bat cap ctia BLHS nam 1985 nhu: Céc déu
hi€u dinh t01 va dinh khung tdng nang con mang tinh dinh tinh nhu: gy hau qua it
nghiém trong, hau qua nghiém trong, hau qua rat nghiém trong, hau qua dic biét
nghiém trong. Pay 1a nhimg ddu hiéu can dugc quy dinh cu thé hodc phai co giai
thich ctia co quan c6 tham quyén thi méi ap dung trong thuc tién xét xtr dugc. Piéu
nay lam han ché viéc thuc thi BLHS, phai ban hanh nhiéu vian ban dudi luat, huéng
dan, giai thich din dén viéc ap dung phéap luat khong thdng nhét khi xét xir.° Tinh
tiét “Pham toi thudc truong hop dac biét nghiém trong khac” duogc Quéc ho1 khoa
VIII ky hop thir 6 ngay 28/12/1989 thong qua sira doi, bo sung dé dap tng yéu cau
d4u tranh doi véi toi pham. Tuy nhién, khong c6 van ban chinh thirc nao hudng dan
tinh tiét pham td1 thudc truong hop dac bi¢t nghiém trong khiac ma chi c6 mot vu an
thuc té dé tham khao duoc vién dan & to trinh dé nghi Qudc hoi sira ddi, bd sung
khoan 3 Piéu 109 BLHS niam 1985.%

2.1.1.2. Quy dinh cua B¢ ludt Hinh su nam 1999

BLHS nam 1999 quy dinh tdi CYGTT hoac GTHCSKCNK tai Diéu 104 da

95 Hoang Thé Lién (2019), “Bo luat Hinh sy ndm 2015 véi viéc bao dam thyc hién quyen con nguoi dugc quy dinh
trong Hlen phap nam 2013 cia Viét Nam”, Quyén con ngudi qua 5 nam thiee hién Hién phdp nam 2013, NXB Dai
hoc qudc gia Ha Noi, trd4-56.

% Xem: Dinh Vin Qué (2010), “C y gay thuong tich hodc gy ton hai cho sirc khoe ciia ngudi khac thude trudng
hop dac biét nghiém trong”, Tap chi Toa dn nhan dan, (17), tr34-35.
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khic phuc nhitng han ché ctia BLHS nam 1985 ciing nhu phap dién hoa mot s6 quy
dinh nhu: Str dyng khai niém “ty 1¢ thuong tat” dé 1am can ctr xac dinh TNHS va céc
khung hinh phat. Cac khung hinh phat duoc quy dinh chi tiét hon, mot sé quy dinh
trong cac van ban hudng dan BLHS nam 1985 d3 dugc phap dién hoa thanh luat, bo
sung trudng hop thué gay thuong tich hoic gy thuong tich thué. Pic biét, tinh tiét
pham t01 do bi kich dong manh vi hanh vi trai phap luat nghiém trong ctia nan nhan
va trong truong hop vuot qua gidi han phong vé chinh ddng quy dinh tai khoan 4
Piéu 109 BLHS nim 1985 di duoc quy dinh thanh 02 diéu luat doc 1ap 1a Piéu 105
to1 CYGTT hoac GTHCSKCNK trong trang thai tinh than bi kich dong manh va Piéu
106 t01 CYGTT hoac GTHCSKCNK do vuot qué gidi han phong vé chinh dang. Céc
tinh tiét nay lam giam di dang ké tinh chat nguy hiém cho xa hoi cia hanh vi pham
t6i, do d6 hinh phat duoc ap dung dbi v6i cac truong hop nay nhe hon rat nhiéu so
v6i t6i CYGTT hoic GTHCSKCNK thong thuong. Néu chi coi day 14 tinh tiét giam
nhe TNHS trong cung mdt cAu thanh toi pham cé thé dan dén su tuy nghi trong danh
gia clia cac co quan tién hanh to tung. Trong khi xay dung thanh cau thanh toi pham
doc 1ap tao thanh co so phap 1y ro rang hon dé phéan biét gitta cac truong hop CYGTT
hoic GTHCSKCNK thong thudng voi cac trudng hop co diéu kién tdm 1y hodc hoan
canh dic biét lam giam dang ké tinh nguy hiém cho xa hoi, thé hién sy gia ting phan
hoa TNHS ddi véi toi pham CYGTT hoic GTHCSKCNK. Nam 2009, Luat stra d6i,
bd sung mot sd diéu cia BLHS nam 1999 thong qua thi cac quy dinh tai Diéu 104
van gitr nguyén. Mot sd han ché cia BLHS nam 1985 chwa duoc khic phuc nhu tinh
tiét pham toi trong trudng hop dic biét nghiém trong khac duoc quy dinh tai khoan 4
Diéu 104 BLHS nam 1999 nhung van khong c6 hudng dan chinh thirc®”.

Qué trinh 4p dung BLHS nam 1999 quy dinh vé toi CYGTT hoic GTHCSKCNK
d3 phat sinh thém mot sd bt cap nira 1a: Khong c6 su thong nhat trong st dung thuat
nglr phéap ly. Trong khi BLHS nam 1999 str dung khai niém “thuong tat” thi Thong
tu s 20/2014/TT-BYT ngay 12/6/2014 quy dinh ty 1¢ TTCT sir dung trong giam dinh
phap y, giam dinh phap y tdm than sir dung khéi niém ty 1& TTCT dé chi chung cho
nhiing suy giam vé strc khoe. Khai niém “thuong tat” c6 nghia 1a vét thuong da thanh

tat trén co thé®®, chi 1a mot bo phan cua “thuong tich”. Ngoai ra, tén diéu luat 13 toi

97 Xem: Pinh Van Qué (2010), tldd, tr34-39.
%8 Vién Ngon ngit hoc (2021), tldd, tr1236.
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CYGTT hoic GTHCSKCNK nhung trong ndi dung diéu luat tai diém h khoan 1 lai
st dung “thué gay thuong tich hodc gy thuong tich thué” ma khong dé cap dén gay
t6n hai cho strc khoe cua ngudi khac. Tinh tiét tai pham nguy hiém duoc xép ngang
v6i cac tinh tiét dinh toi khac tai khoan 1 diéu 104 BLHS nidm 1999 1a chwa phu hop.
Tinh tiét “phu nit dang c6 thai” c6 quan diém khong thong nhat khi xét xir, nhiéu
truong hop ngudi phu nit dang c6 thai ¢ nhitng thang dau khong biéu hién 13 ra bén
ngoai nén ngudi pham tdi khong nhan thire duoc 1a bi hai dang c6 thai nhung van bi
ap dung tinh tiét ndy. Vudng mic trong viéc xac dinh thé nao 13 “cd tat nhe” vi Thong
tu s6 20/2014/TT-BYT ngay 12/6/2014 ciia Bo Y té quy dinh vé ty 18 TTCT sir dung
trong giam dinh phap y, gidm dinh phap y tim than ban hanh Bang ty 1¢ TTCT khong
quy dinh vé trudng hop “gdy cb tat nhe”, thuc tién giam dinh TTCT, cac co quan
giam dinh ciing gap khé khan. Tinh tiét “ding thi doan gy nguy hai cho nhiéu nguoi”
vuéng mic trong thyc tién 13 toi pham hoan thanh nhung hau qua giy nguy hai cho
nhiéu ngudi chua xay ra, dan dén ling tang trong 4p dung phap luat va hoat dong t6
tung. Truong hop giy thuong tat tir 61% tro 1én thi bi xét xir tai khoan 3 Dicu 104
BLHS nam 1999 ma khéng c6 quy dinh dbi voi truong hop giy thuong tat tir 61% va
c6 mot trong cac tinh tiét quy dinh tai cac diém tir diém a dén diém k khoan 1 Piéu 104
BLHS niam 1999%°,

2.1.2. Quy dinh ciia Bj ludt Hinh sw nam 2015 vé tji co y gdy thwong tich
hodc gdy ton hai cho sic khée ciia nguwoi khdc

BLHS niam 2015 stra d6i, bd sung nim 2017, nim 2025 quy dinh vé toi
CYGTT hoic GTHCSKCNK tai Biéu 134 gém 06 khoan. Vi muyc tiéu gitp cho viéc
hiéu va ap dung cac quy dinh cua BLHS duoc théng nhat trén thuc té, quy dinh Ve
to1 CYGTT hodac GTHCSKCNK duogc quy dinh theo huéng cu thé hoa hon nita so
v6i quy dinh ctia cac BLHS cii vé cac dau hiéu dinh toi, dinh khung hinh phat. So voi
BLHS niam 1999, quy dinh tai Diéu 134 BLHS nidm 2015 da khac phuc duoc mot sd
bat cap nhu: Stra d6i cum tir “ty 16 thuong tat” thanh cum tir “ty 16 TTCT”. Pay 1a sy
thay d6i c6 ¥ nghia khoa hoc, tang tinh chuan xac trong sir dung thuét ngit phép 1y,
thuat ngit chuyén nganh, giai quyét dugc vudng méc trong thuce tién. Chuyén tinh tiét
“ta4i pham nguy hiém” & khoan 1 Piéu 104 BLHS nidm 1999 sang khoan 2 Diéu 134

% Xem: Mai Bo (2001), “Co can hudéng din cu thé vé t6i ¢b y gay thuong tich hodc giy ton hai cho stic khoé cia
ngudi khac”, Tap chi Kiém sat, (11), tr21-22.
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BLHS niam 2015. Sira d6i tinh tiét “phu nit dang c6 thai” thanh “phuy nir ma biét 1 c6
thai”. B6 sung trudng hop gy thuong tich hodc gay ton hai cho stc khoe ctia ngudi
khidc ma ty 1€ TTCT 61% tr¢ 1én nhung thudc mot trong cac trudong hgp quy dinh tai
cac diém tir diém a dén diém k khoan 1 Diéu 134 tai diém d khoan 4 Diéu 134 dé bao
dam chinh sach hinh sy xur ly cong bé‘mg, bo quy dinh “gay ¢ tat nhe cho nan
nhan”.'% B sung cum tir “c6 kha ning” vao tinh tiét “dung tha doan giy nguy hai
cho nhiéu nguoi”, quy dinh méi xac dinh ré khong can chd dén hau qua “gay nguy
hai cho nhiéu nguoi” xay ra ma chi can chirng minh dugc thi doan dé da dugc thuc
hién va c6 kha ning gdy nguy hiém cho nhiéu ngudi. /” Lam rd quy dinh “pham t6i
nhiéu lan ddi v6i cing mot ngudi hodc dbi voi nhidu ngudi” & khoan 1 Piéu 104
BLHS niam 1999 bang quy dinh “pham toi 02 1an tro 1én” chuyén sang quy dinh tai
khoan 2 Dicu 134 BLHS ndm 2015. Stra d6i tinh tiét “dbi voi tré em” thanh “déi voi
nguoi dudi 16 tudi”, sira doi tinh tiét “dé can tré nguoi thi hanh céng vu” thanh “d6i
v6i ngudi thi hanh cong vu”. Tach quy dinh ghép “c6 tinh chat cén d6 hoic tai pham
nguy hiém” thanh hai diém: “i) C6 tinh chat con d0” quy dinh tai khoan 1 va ; “d) Téi
pham nguy hiém” quy dinh tai khoan 2. Ngoai ra, Piéu 134 BLHS nim 2015 con bo
sung mot s6 tinh tiét mai thé hién chinh sach hinh sy ddi v6i toi pham CYGTT hoic
GTHCSKCNK trong giai doan mai.

2.1.2.1. Cdc dau hiéu dinh t4i ciia téi ¢6 y gdy thwong tich hodc gdy ton hai
cho surc khoe cua nguoi khdc

Khung hinh phat co ban (khoan 1 Piéu 134 BLHS nam 2015) ¢6 mic hinh
phat cai tao khong giam giit dén 03 nam hoic phat ti tir 06 thang dén 03 nam dugc
ap dung dbi véi cac trudng hop pham t6i CYGTT hoic GTHCSKCNK c6 cac dau
hiéu sau:

Vé khdch thé, BLHS nam 2015 phan loai toi pham theo khach thé bi t6i pham
gay thiét hai. Quy dinh vé t6i CYGTT hoic GTHCSKCNK nam & Chuong XIV cic
to1 xadm pham tinh mang, sttc khoe, nhan phém, danh dy cua con ngudi. Khach thé
cua t01 CYGTT hoac GTHCSKCNK la quyén duoc ton trong va bao vé vé strc khoe,

nhung khong phai 1a sttc khoe ctia nguoi pham toi. Truong hop nguoi pham toi tu

19 Tryong Quang Vinh (2023), “Béan vé t6i cd y gy thuong tich hodc gay tén hai cho strc khoé cta ngudi khac”,
Tap chi Ddan chu va Phap ludt, (6), tr12-16.

1" Xem: Toda 4n nhan dan t6i cao (2017), So sanh Bé ludt Hinh su nam 1999 (sira d6i, b6 sung nim 2009) va Bé ludt
Hinh sy ndam 2015 (sira doi, bé sung nam 2017), NXB Thanh Nién, Ha N6i, tr196-201.
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gay thiét hai cho strc khoe ctia chinh minh, thi c6 thé cdu thanh cac toi pham khéc
nhu t6i trén tranh nghia vu quéan sy (Piéu 332 BLHS nidm 2015), toi trén tranh nhiém
vu (Piéu 403 BLHS nim 2015). Viéc xac dinh khach thé cua t6i CYGTT hoic
GTHCSKCNK c6 y nghia rat quan trong trong viéc xac dinh toi danh. Xéc dinh ding
khach thé, cho phép ngudi dinh tdi danh x4c dinh ding cac hau qua do hanh vi pham
to1 gay ra co6 thude cAu thanh t0i CYGTT hoic GTHCSKCNK hay khong, dac bi¢t
v6i nhitng ton thuong ma khong thé hién thanh dau vét trén co thé. Tuy nhién, trén
thuc t& mot hanh vi pham toi thuong xam pham nhiéu khach thé loai khic nhau, vi
du hanh vi cudp ciing mét lic c6 thé xdm pham ca khach thé 1a stc khoé con nguoi
va quan hé s¢ hitu. Vi vay viéc xac dinh khach thé nao 1a khach thé quan trong, thur
yéu 1 cin ctr dé xac dinh nhom t6i pham ma hanh vi pham vao. Mic du c6 thé co
cung hanh vi khach quan CYGTT hoic GTHCSKCNK gidng nhau nhung tuy thudc
vao khach thé duoc bao vé ma nha 1am luat xay dung cac cAu thanh toi pham tuong
mg. Hanh vi pham t6i c6 thé 12 ddu hiéu c4u thanh t6i CYGTT hoic GTHCSKCNK
nhung cling co thé 1a dau hiéu cau thanh toi pham khac c6 khach thé bi xam pham
quan trong hon hodac bi thu hut vao chi la tinh tiét dinh khung tang nang & mot to1
pham khéc. Trong trudng hop cac khach thé bj xAm pham 13 quan trong tuong dwong
nhau thi hanh vi pham tdi ¢ thé cdu thanh cung luc nhiéu toi pham. Piéu nay phan
anh k¥ thuat 1ap phap caa BLHS Viét Nam 1a phan loai toi pham theo khach thé chir
khong phai hanh vi, dét loi ich chung, loi ich cua xa hdi vao trung tdm, bao vé nhiéu
quan h¢ xa hoi khac nhau.

Pbi tuong tac dong cua téi CYGTT hoic GTHCSKCNK trong phap luat hinh
su Viét Nam 13 co thé cta con nguoi dang sdng. Pidu nay c6 nghia 13 phap luat chi
xem xét va bao vé su toan ven cua co thé sinh hoc tu nhién, tire 1a nhirng ph?m co thé
ma con ngudi dugc sinh ra va phat trién mot cach tu nhién. Hién tai, phap luat khong
cong nhan cac bd phan co thé vo co thay thé, nhu chan tay gia hay cac thiét bi hd tro
khac, 1a d6i tuong tac dong cua td1 CYGTT hodc GTHCSKCNK.

Vé ddu hiéu hanh vi khdach quan, quy dinh tai Diéu 134 BLHS nam 2015 duoc
xdy dung theo huéng gdp hai hanh vi 1a hanh vi CYGTT va hanh vi c¢6 y
GTHCSKCNK vao chung mét diéu luat. Nha lap phép dwa hai hanh vi giéng nhau
vé hinh thirc nhung gay ra hau qua khac nhau vao chung mét diéu luat dé phan anh

thuc té co nhitng hanh vi tic dong trai phap luat 1én co thé ciia nguoi khac khong dé
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lai diu vét nhung gy t6n hai cho sitc khoé va méi quan hé gin két gitta hau qua
thuong tich va ton hai cho sirc khoé ctia con nguoi trén thuc té nhu mot sé thuong
tich ciing di kém vdi ton hai cho strc khoé ctia con ngudi. Tuy nhién, trong thuc té
chi c6 mot nhoém hanh vi gay thiét hai cho strc khoe va thi¢t hai do co thé dugc mé ta
qua cac khai niém nhu: thuong tich, thuong tat, ton hai, ton thuong. Viéc xac dinh
d4u 1a thuong tich, dau 1a ton hai cho strc khoe phy thudc vao két ludn giam dinh phap
y cuia cac co quan chuyén mén y khoa, cic co quan tién hanh t6 tung khong c6 thim
quyén tu xac dinh va viéc phan dinh thiét hai cho strc khéde thudc loai nao cling khong
mang nhiéu ¥ nghia phap Iy do hanh vi pham t6i thuéc cing mot loai. Hon nita trong
thuc tién cac khai niém thwong tich, ton hai, ton thuong ciing dugc dung thay thé
nhau trong nhiéu trudng hop. Hanh vi CYGTT hodc GTHCSKCNK pham toi rat da
dang, do d6 viéc nha lam luat mo ta khai quat hoa thay vi liét ké hanh vi pham t61
nhu phap luat mot sé nude da dam bao khong bo sot hanh vi pham t6i ciing nhu khong
doi hoi phai bo sung khi xuat hién hanh vi pham t6i méi trong twong lai. Piéu nay
tao su linh hoat trong viéc ap dung phép luat, cho phép cac co quan tién hanh t6 tung
c6 thé xem xét va danh gia cac tinh huéng cu thé mot cach toan dién hon. Song viéc
goi tén hanh vi thong qua hau qua nhung lai chia nhé hau qua mot cach khong can
thiét da gay bat cap khi dinh toi danh.

Nhu di binh luan & trén, hanh vi CYGTT hodc GTHCSKCNK c6 thé xam
pham dén nhiéu khach thé cung mét luc, d6 1a 1y do nha lam luat da dat hanh vi
CYGTT hoidc GTHCSKCNK ¢ chwong XIV nhung hanh vi nay van hién dién & cac
to1 danh khéc trong cac chuong khac cua BLHS nhu: Hanh vi danh dap, gay dau dén
cho nguoi khac con xuit hién & toi hanh ha nguoi khéac, hanh vi CYGTT hoac
GTHCSKCNK ciing 1a hanh vi trong ciu thanh ti pham t01 hanh hung déng doi...
Trong nhitng trudng hop nay, hanh vi CYGTT hoac GTHCSKCNK khong chi xam
pham dén sirc khoé con ngudi ma con xam pham dén céc khach thé khac nhu danh
du, nhan pham con ngudi, tinh ddng chi dong ddi... Do d6 néu chi xem xét hanh vi
pham t6i dudi géc doi t61 CYGTT hoac GTHCSKCNK s€ khong phan anh dﬁy dua
tinh chat, muc do nguy hiém cho x3 hoi cua hanh vi. Vay nén du nha lam luat da xay
dung t61 CYGTT hoac GTHCSKCNK nhu mot to1 ddc 1ap nhung van tiép tuc su
dung hanh vi nay nhu dau hiéu céu thanh cua nhiéu toi pham khac. Vi cach phan
anh hanh vi CYGTT hoic GTHCSKCNK khéc nhau trong cac diéu luat c6 thé thay



102

day 1a hanh vi pham toi c6 tinh chat pho bién, da dang, c6 thé dung 1a phuong thirc
dé thyc hién nhiéu loai t6i pham khac nhau xam hai dén nhiéu khach thé duoc luat
hinh su bao vé.

So v&i1 quy dinh tai Piéu 104 BLHS nim 1999, nha lam luat d3 bd sung mat
sO tinh tiét 1a ddu hiéu dinh t6i CYGTT hoic GTHCSKCNK quy dinh tai khoan 1
Piéu 134 BLHS nim 2015 nhu: dung vii khi, vat liéu nd; dung axit hoac hoa chét
nguy hiém; loi dung chirc vu, quyén han; dbi v6i nguoi chira bénh cho minh; trong
thoi gian dang bi gitr, dang chap hanh bién phap gido duc tai truong gido dudng 1a
tinh tiét dinh t6i quy dinh khoan 1 Diéu 134 BLHS nim 2015.

Nha 1am luat ciing da phap dién hoa hudng dan tai Nghi quyét 01/2006/NQ-
HDTP ngay 12/5/2006 ctia Hoi ddng tham phan TAND t6i cao, stra doi tinh tiét “dung
hung khi nguy hiém hodc dung thu doan gy nguy hai cho nhiéu ngudi” tai diém a
khoan 1 Piéu 104 BLHS nam 1999 thanh “dung vii khi, vat liéu nd, hung khi nguy
hiém hodc thu doan c6 kha ning gy nguy hai cho nhiéu nguoi”. Nhung viéc bo sung
tinh tiét “dung vii khi, vat liéu n6” 1a chua hop 1y, gay bat loi cho nguoi pham tdi khi
bi truy ctru TNHS. Theo khoan 1 Diéu 2 Luat Quan 1y, st dung vii khi, vat liéu nd,
cong cu hd tro nam 2024 thi vii khi bao gém vil khi quan dung, vii khi tho so, vii khi
thé thao, sung san. Cac hanh vi st dung nhiing loai vii khi ké trén va vat liéu nd thuc
hién t01 pham CYGTT hoac GTHCSKCNK thi bi truy ciru TNHS theo quy dinh tai
cac Didu 304, 305, 306, 309, 310 va toi CYGTT hoic GTHCSKCNK. Nhu vay, néu
tiép tuc st dung dau hiéu “dung vii khi, vat liéu nd” 1am déu hiéu dinh t6i, dinh khung
hinh phat ting ning mét l1an nita ¢ t6i CYGTT hoic GTHCSKCNK sé& gay bat loi
cho nguoi pham t6i. Ngay 05/01/2026 TAND t6i cao da c6 huéng dan tai Cong vin
s6 01/TANDTC-PC 1a nguoi thyc hién hanh vi sir dung dao c6 tinh sat thwong cao
gy thuong tich hodc GTHCSKCNK dudi 11% va khong c6 tinh tiét dinh toi khac
quy dinh tai khoan 1 Diéu 134 caa BLHS thi bj truy ctru TNHS vé t6i ché tao, tang
trir, van chuyén, st dung, mua ban trai phép hoac chiém doat vii khi quan dung,
phuong tién k¥ thuat quan sy quy dinh tai Diéu 304 BLHS niam 2015, néu c6 di yéu
t5 cdu thanh t6i pham ma khong bi truy ctu TNHS vé t6i CYGTT hoic
GTHCSKCNK quy dinh tai khoan 1 Piéu 134 BLHS nidm 2015 (do khong c6 yéu
cau khoi t6 vu 4n, khéi to bi can ctia ngudi bi gdy thuong tich hodc bi gay ton hai cho
sttc khoé). Truong hop ty 16 TTCT tir 11% trd 18n thi b truy ciru TNHS vé 02 toi 1a
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tdi ché tao, tang trir, van chuyén, st dung, mua ban trai phép hoac chiém doat vii khi
quan dung, phuong tién ky thuat quan sy va t01 CYGTT hoac GTHCSKCNK néu co
da yéu tb cu thanh toi pham. Ciing theo hudng dan trén, dao c6 tinh sat thuong cao
khong duoc xac dinh 1a tinh tiét dung vii khi dé dinh khung hinh phat d6i voi trudong
hop quy dinh tai diém d khoan 2, diém ¢ va d khoan 3, diém d va d khoan 4, diém b
khoan 5 Diéu 134 BLHS niam 2015. Cach xiy dung quy pham va ap dung quy pham
phap luat nhu vdy thé hién tu duy cta nha 1am luit mudn ting cuong xt Iy cac hanh
vi dung vii khi, vat liéu n6 xdm pham tinh mang, sttc khoé ctia con ngudi trai phap
luat. Tuy nhién, dé tranh viéc 4p dung mot tinh tiét hai 1an dé truy ctru TNHS cho
nguodi pham t01, nha lam luat khong nén quy dinh dau hiéu str dung vii khi, vat liéu nd
14 d4u hiéu dinh t6i hodc dinh khung hinh phat cho t6i CYGTT hoidc GTHCSKCNK.!02

Vé dau hiéu hdu qud, t6i CYGTT hoic GTHCSKCNK 14 t6i pham co ciu
thanh vat chat, diéu nay c6 nghia 1a dé cdu thanh toi pham, hanh vi ciia ngudi pham
to1 phai dan dén mot hau qua cu thé, do 1a thuong tich hoac tdn hai strc khoe cua nan
nhan. Theo quy dinh cta phap luat, néu khong c6 hau qua xay ra, tirc 13 bi hai khong
c¢6 thuong tich hodc ton hai stic khoe, thi hanh vi ciia nguoi pham toi s& khong di yéu
t6 dé cau thanh t6i pham. Theo quy dinh tai Piéu 134 BLHS nam 2015, hiu qua cta
t6i CYGTT hodc GTHCSKCNK phai duoc biéu hién dudi dang thiét hai vé thé chat,
mang tinh dinh lugng, nghia 13, phai duoc xac dinh bang ty 18 TTCT, theo quy dinh
tai Diéu 134 BLHS nam 2015 13 11% tré 1én. Viéc dinh lugng hod thiét hai thay vi
mo tay té chi tiét dam bao viéc xac dinh hau qua TTCT dugc thuc hién bdi cac can
bd phéap y di dugc dio tao chuyén sau vdi cac cong cu hd tro, theo trinh tur, thu tuc
phap luat quy dinh dé dam bao tinh thong nhét, khach quan, phai chiu trach nhiém vé
két luan cua minh. Con cac chu thé tién hanh té tung tap trung vao chuyén mén cia
minh 13 viéc danh gia cac tinh tiét ciia vu 4n ma khong phai danh gia xem hau qua
xay ra c6 ding v6i cac mé ta, 1iét ké y té vé hau qua TTCT hay khong. Mtrc d6 TTCT
duoc nha lam luat xac dinh 1a khoi diém dé truy ciru TNHS trong truong hop khong
c6 cac tinh tiét quy dinh tir diém a dén diém k 13 11% 1a hop 1y béi 18: Cac TTCT do
thuong tich; do bénh, tat; do di chiing r6i loan tAm than va hanh vi sau chan thuong,

vét thuong so nao; do bénh roi loan tAm than va hanh vi theo quy dinh tai Thong tu

102 Xem: Nguyén Thi Anh Hdng (2023), “Mdt s6 van dé vé t6i ¢b ¥ gay thuong tich hodc gy ton hai cho stc khoé
cuia nguoi khac theo quy dinh ctia B luat Hinh sy ndam 2015”, Tap chi Khoa hoc phap Iy Viét Nam, (12), tr73-84.
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s6 22/2019/TT-BYT ngay 28/8/2019 cia Bo Y té quy dinh ty 1¢ phan tram TTCT sir
dung trong giam dinh phap y, giam dinh phap y tdm than duéi 11% (Phu luc 1) thuong
1a cac tén thuong c6 thé hdi phuc hoan toan, khong anh hudng dén st khoé cua bi
hai, khong anh huéng dén cac chuc nang ty phuc vu cac nhu cau sinh hoat. Tuy nhién
Diéu 134 BLHS nam 2015 lai quy dinh hau qua chia lam 02 loai la thuong tich va
t6n hai cho strc khoé. Trong khi Diéu 1 Thong tu sb 22/2019/TT-BYT ngay 28 thang
8 nam 2019 cua Bo truong BO Y té quy dinh vé ty 1é phan trim TTCT d3 goi chung
ty 1& phan tram TTCT hay ton hai strc khoe 1 ty 1¢ phan trim TTCT bao gom 04 loai
la: Ty 1€ % TTCT do thuong tich st dung trong giam dinh phéap y; Ty 1€ % TTCT do
bénh, tat sit dung trong giam dinh phap y; Ty 18 % TTCT do di chtng rdi loan tim
than va hanh vi sau chan thuong, vét thuong so nio sir dung trong giam dinh phép y
tam than; Ty 1& % TTCT do bénh rdi loan tdm than va hanh vi st dung trong giam
dinh phap y. Nhu vay, Thong tu 22/2019/TT-BYT da goi chung ty 18 phan traim TTCT
hay ton hai stic khoe 14 ty 1¢ phan trim TTCT. Viéc x4c dinh ty 16 TTCT lam co so dé
xac dinh t01 pham phai cdng téng tat ca thiét hai lai. Thé hién su khong théng nhat gitra
cac van ban ludt, gitra quy pham phdp luat hinh sy va quy pham phép luat chuyén nganh.

Mic du t6i CYGTT hoic GTHCSKCNK 14 toi pham c6 cdu thanh vat chat,
nhung nha lam luat da khong chi cin ctr vao hau qua TTCT dé xay dung ciu thanh
to1 pham ma con két hop véi viéc xem xét tinh chét, phuong thirc thuc hién hanh vi,
cong cu pham to1, dong co va cac tinh tiét phan d&nh muc do nguy hiém khac nhau
cho xa hoi ciia hanh vi. Diéu nay thé hién qua viéc két hop quy dinh vé ty 1¢ TTCT
dudi 11% duoc thuc hién c6 mot trong cac dau hiéu quy dinh tir diém a dén diém k
khoan 1 Piéu 134 BLHS nam 2015 goém: (i) Str dung cong cu pham tdi, thu doan
pham t6i, phuong tién pham tdi c6 tinh nguy hiém cao cho xa hdi; (ii) truong hop nan
nhan ctia hanh vi pham t6i 1a cac d6i tuong yéu thé can dugc wu tién bao vé, hay
nhirg ngudi co quan hé dic biét v6i chu thé thuc hién hanh vi pham toi, trong moi
quan h¢ dac biét nay nguoi pham td1 phai biét on va kinh trong nan nhan; (iii) trudng
hop thuc hién dudi hinh thirc dong pham ma trong d6 ¢ sy cau két chat ché giira
nhing ngudi ddng pham hay c6 nguoi thué va ngudi duge thué; (iv) truong hop duoc
thyc hién bé1 nhitng ngudi cé chirc vy, quyén han, nguoi pham to1 c6 nhan than XAu;
(v) truong hop nan nhan la nguoi dang thi hanh cong vu hay dong co cua hanh vi gay

thuong tich hodc gy ton hai cho strc khoe ctia ngudi khac gan lién véi viée thi hanh
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cong vu cua nan nhan; (vi) truong hop cac tinh tiét ctia vu 4n thé hién nguoi pham toi
c6 tinh hung hin cao d9, coi thudng strc khoe ctia ngudi khac, san sang pham toi vi
nhirng nguyén cd nhd nhat. Pay 1a nhitng trudong hop ma ban than hanh vi pham téi
c¢6 nhitng dc diém 1am tang tinh nguy hiém cho xa hoi hon so véi nhitng hanh vi gy
thuong tich hodc giy t6n hai cho strc khoe ciia nguoi khac thong thuong nhu dam,
da, x6 day, nén du khong gy ra hau qua thiét hai cho sirc khoe tir 11% tro 1én van co
thé truy ciru TNHS ngudi pham t6i. K§ thuét 14p phap nay gitp c4 thé hoa TNHS boi
trong nhiéu trudng hop pham ti, tinh nguy hiém cho xa hoi khong chi thé hién o ty
16 TTCT ma con & phuong thire, diéu kién, ddi twong tac dong va kha ning gay thiét
hai cua hanh vi.

Piéu 134 BLHS nam 2015 quy dinh ty 1¢ TTCT ddi voi tung bi hai, cac khung
tang nang tai diéu luat nay ciing quy dinh gy TTCT ddi v6i 02 nguoi tré 1én nhung
xac dinh ty 18 TTCT ddi vi mdi ngudi. Trong khi d6 viéc xac dinh ty 18 TTCT trong
truong hop co nhiéu nan nhan dugc quy dinh tai cac biéu 192, 193, 194, 199, 227,
237, 238, 242, 260, 261, 262, 263, 264, 265, 266, 267, 268, 269, 270, 271, 272, 273,
274, 275, 276, 277, 278, 279, 280, 281, 295, 296, 297, 298, 303, 304, 305, 306, 307,
308, 309, 310, 311, 312, 313, 314, 315, 316, 317, 360 BLHS nam 2015 lai 1a tong ty
16 TTCT cua nhitng ngudi bi gay thuong tich hodc gy tén hai cho sirc khoe. Viée
quy dinh tong ty 16 TTCT ctia cac bi hai s& cho thay rd quy mé cta hanh vi pham t6i,
trong khi viéc quy dinh xac dinh ty 18 TTCT ddi vé6i timg bi hai lai cho thidy mirc d6
anh huong cua hanh vi pham t61 ddi voi tung bi hai. Nha lam luat da dua ra lya chon
1ap phap dé huéng dén nhitng myc tiéu khac nhau khi xay dung cu thanh toi pham
clia cac toi pham ndy song can can nhic dén su bat hop 1y trong phan hoéa tdi pham.
Vi du trong trudng hop sau: Ngudi pham t6i CYGTT hoic GTHCSKCNK déi vai 02
nguoi nhung mdi ngudi cb ty 18 TTCT 11% (khong c6 tinh tiét tir diém a dén diém k
khoan 1) thi bi xtr I theo diém b khoan 2 Piéu 134 BLHS nam 2015 khung hinh phat
tir 02 naim dén 06 nim; nhung trudng hop pham t6i CYGTT hoic GTHCSKCNK ddi
v6i 02 nguoi trd 1en, trong d6 mot ngudi co ty 1€ TTCT 1a 30% con mot nguoi co ty
16 TTCT 1a 10% (khong c6 cac tinh tiét tir diém a dén diém k khoan 1) thi chi bi xur
Iy theo khoan 1 Diéu 134 BLHS nam 2015 véi khung hinh phat 14 cai tao khong giam
giit dén 03 ndm hodc phat tii tir 06 thang dén 03 nam.

Vé dau hiéu chi thé, Piéu 134 BLHS nam 2015 khoéng quy dinh cha thé toi
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CYGTT hoic GTHCSKCNK c6 dau hiéu dic biét, do d6 chii thé cia toi nay 1a ngudi
c6 nang luc TNHS va dat do tudi luat dinh. Chu thé cua t6i CYGTT hoic
GTHCSKCNK trudc hét phai 1a ngudi c6 ning luc TNHS. Ngudi ¢6 ning luc TNHS
1a nguoi khi thyc hién mot hanh vi nguy hiém cho xa hoi ¢6 kha nang nhan thire duge
tinh chat nguy hiém cho x4 hdi ctia hanh vi ctia minh va c6 kha ning diéu khién duoc
hanh vi 4y. Nguoi c¢6 ning luc TNHS dé c6 thé tré thanh chu thé cua toi pham noi
chung va t6i pham duoc quy dinh & Didu 134 BLHS nim 2015 néi riéng con phai dat
dén mot do tudi nhat dinh. Quy dinh vé d6 tudi chiu TNHS thé hién chinh sach hinh
su cua nha nudc dua trén co s danh gid kha nang nhan thuec, diéu khién hanh vi va
danh gia hau qua phap 1y cta hanh vi pham tdi, phy thudc vao mirc do phét trién veé
thé chét, tam 1y va tri tué ctia con ngudi. Theo quy dinh tai diém c khoan 1 Diéu 9 va
Piéu 12 BLHS niam 2015 thi chu thé ciia toi pham nay dugc chia thanh hai nhom: (i)
Nguoi tir 16 tudi tré 1én c6 thé 1a chu thé cia toi pham dugce quy dinh ¢ Piéu 134
BLHS niam 2015. Diéu nay c6 nghia la ngudi tir du 16 tudi trd 1én co thé 1a chi thé
ctia khung co ban va tat ca cac khung ting nang cta téi CYGTT hoic GTHCSKCNK,
tir truong hop it nghiém trong dén truong hop dic biét nghiém trong. (ii) Nguoi tir du
14 tudi dén dudi 16 tudi co thé tro thanh cha thé cua téi pham khi hanh vi pham toi
thudc khodn 3, khoan 4 hodc khoan 5 Diéu 134 BLHS nam 2015. Nhom chii thé nay
chi phai chiu TNHS dbi véi toi pham CYGTT hoac GTHCSKCNK rat nghiém trong
va dic biét nghiém trong. Pay déu 1a cac trudng hop cé tinh chat va mtc do nguy
hiém cho x4 héi cao, gay ra hau qua nghiém trong, dic biét nghiém trong hodc/va
duoc thuc hién boi hanh vi pham tdi c6 cac tinh tiét dinh khung ting nang dang Kké.
Maic du vay, viéc xu ly cac chu thé 1a NCTN pham t61 CYGTT hoac GTHCSKCNK
con phai tuan theo cac nguyén tic xir Iy NCTN pham toi quy dinh tai Luat Tu phap
Nguodi chua thanh nién nam 2024. Theo do, viéc xu Iy NCTN phai bao dam 1¢i ich
tdt nhat cho ho, dit muc tiéu gido duc, gitp do sua chira sai 1am va phat trién lanh
manh 1én hang dau. Chi trong nhitng trudng hgp ma NCTN thyc hién cac hanh vi
CYGTT hoac GTHCSKCNK nghiém trong, dac bi¢t nghiém trong mai bi xem xét
TNHS, viéc ap dung hinh phat ciing chi duoc ap dung khi xét thay viéc ap dung cac
bién phap xir Iy chuyén huéng khong bao dam hiéu qua gido duc, phong ngira.

Vé ddu hiéu 16i, 18i cta t6i CYGTT hoic GTHCSKCNK dugc quy dinh rd
trong diéu luat 1a cd y. Nguoi pham t9i CYGTT hoic GTHCSKCNK c6 thé ¢ trong
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cac truong hop: (i) nguoi pham t6i nhan thirc dugc hanh vi ctia minh c6 tinh chét
nguy hiém cho xa hoi, thiy trudc hau qua cta hanh vi d6 s& gay thuong tich hoic giy
t6n hai cho stc khoe ctiia nguoi khac, mong mudn hiu qua d6 xay ra. Trudng hop nay
hau qua thuong tich hay gay ton hai cho strc khoe ciia nguoi khac 1a myc dich cia
nguoi pham toi. (i1) Nguoi pham toi nhan thire 16 tinh chat, mirc d6 nguy hiém cho
x3d hoi ctia hanh vi ma minh gy ra, thiy truc hiu qua cia hanh vi dé, tuy khong
mong mudn, nhung c¢é ¥ thirc bé mic cho hiu qué xdy ra. Trong truong hop nay, hiu
qua cua to1 pham khong phai 1a muc dich cua nguoi pham t61, nhung hau qua nay dap
ung dugc muc dich cua ho.

Can phan biét sy “thdy trudc” hau qua cta ngudi pham tdi trong hai truong
hop cu thé: trudng hop ¢ 151 ¢b ¥ truc tiép va truong hop c6 16i ¢d ¥ gian tiép. Trong
truong hop 16i ¢b ¥ truc tiép, su thay truéc hau qua thuong tich hodc t6n hai cho sirc
khoe cta ngudi khac 13 diéu tat nhién xay ra hodc c6 thé xay ra trong khi & trudng
hop 18i ¢d ¥ gian tiép, sy thay trude hau qua chi 1a ¢6 thé xay ra. Thai dd bo mac cho
hau qua xay ra chi c6 thé xay ra trong truong hop thay trudc hai kha niang: kha ning
hau qua xay ra va kha nang hau qua khong xay ra.

Tuy nhién, nha lam luat da khong tinh dén truong hop CYGTT hoic
GTHCSKCNK c6 hiu qua 1am chét ngudi ma ngudi pham toi ¢6 16i ¢b ¥ khong xac
dinh. Li c¢6 ¥ khong xé4c dinh 13 truong hop ma mirc d6 hau qua chua duoc xac dinh
cu thé trong ¥ thirc ctia ngudi pham t6i. Khi hanh vi pham t6i dién ra rat nhanh, khong
co cac giai doan chuén bj cong cuy, phuong ti¢n pham td1, nguoi pham to1 do nhét thoi
bi kich dong hay thuc hién hanh vi pham to1 dé ngan chan mdt hanh vi khac ma khong
kip suy xét dén kha nang, mirc d6 ctia hau qua nhu trudng hop Lai Huy H1 dé ngin
can D dap chan vao canh cira xe 6 t6 doi xudng xe khi xe dang chay da danh 03 cai
vao ving tran, mat cia P khién cho P bi chan thuong so ndo, tir vong (xem Hop 1,
Phuy luc 2). Hanh vi cua ngudi pham to1 khong thé hién sy con do, hung han, quyét
liét, coi thuong tinh mang ngudi khac. Trudong hop nay néu st dung lap luan ngudi
pham t6i phai thay truéc hau qua chét ngudi cé thé xay ra dé ap dung 15i ¢b y gian
tiép cho ngudi pham toi ddi voi hau qua chét nguoi s& danh gia sai vé tinh nguy hiém
ctia hanh vi pham tdi. Theo quan diém ctia NCS, truong hop 18i ¢ ¥ khong xac dinh
néu khong 1am 18 dugc cac tinh tiét ching minh nguoi pham t6i c6 muc dich tudc
doat tinh mang ciia bi hai thi chi c6 thé xét xir vé t6i CYGTT hoic GTHCSKCNK
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v6i tinh tiét dinh khung tang nang lam chét nguoi.

Vé trwong hop chudn bi pham t6i CYGTT hodc GTHCSKCNK. Khoan 6 cua
diéu luat quy dinh vé hanh vi chuén bj pham t0i nay la diém méi ciia BLHS nam 2015
s0 v6i cac BLHS trude day, thé hién rd sy phan héa TNHS giita truong hop chuan bi
pham t6i va trudng hop toi pham hoan thanh. Tuy nhién, chi nhiing trudng hop chuin
bi pham t0i nhu: Chuén bi vii khi, vat liéu nd, hung khi nguy hiém, a-xit nguy hiém,
hoa chit nguy hiém hodc thanh 14p hodc tham gia nhém toi pham nham giy thuong
tich hodc gay ton hai cho strc khoe ctia ngudi khac thi méi phai chjiu TNHS. Gi6i han
nay hién dang miu thuin véi quy dinh tai khoan 2 Biéu 14 BLHS nam 2015 (vi khoan
2 Piéu 14 khong c6 ndi dung gidi han nhu vay). Trong thuc tién xét xir, cac Toa an
déu ap dung quy dinh & khoan 6 Piéu 134 BLHS niam 2015 do quy dinh nay theo
hudng thu hep pham vi chiu TNHS so véi Diéu 14, c6 loi hon cho bi cdo. Toi CYGTT
hoic GTHCSKCNK quy dinh & khoan 1 13 tdi it nghiém trong, chi khoi t6 khi c6 yéu
cau cua nguoi bi hai. Trong khi d6, hanh vi chuan bi pham t01 quy dinh tai khoan 6
Piéu 134 BLHS niam 2015 chi 12 hanh vi tim kiém, stra soan coéng cu, phuong tién
hoac tao ra nhirng diéu kién khac dé thuc hién toi pham hodc thanh lap, tham gia
nhom td1 pham, trur trrong hop thanh 1ap hodc tham gia nhém tdi pham quy dinh tai
Diéu 109, diém a khoan 2 Piéu 113 hoic diém a khoan 2 Piéu 299 nhim giy thuong
tich hoac GTHCSKCNK, tinh nguy hiém cho x3 hoi cia hanh vi nay chua dang ké,
chua nén bi coi 13 t6i pham'®. Hon nita, t6i CYGTT hodc GTHCSKCNK doi hoi
phai c6 hau qua TTCT nhét dinh méi truy ctiru TNHS, trong khi d6 hanh vi chuan bj
pham t9i chua gdy ra hau qua nén thuc té rat khé chimg minh dugc muc dich gay
thuong tich hodc gdy ton hai cho stc khoe ctia ngudi khac. Thém vao d6, khoan 1
Piéu 134 BLHS nam 2015 quy dinh phai c6 TTCT nhét dinh cho nan nhén thi méi
pham t61, con chua gay ra ty 1€ TTCT thi khong pham t0i va khong phai chiu TNHS.
Song hanh vi chuan bi pham tdi quy dinh tai khoan 6 Diéu 134 BLHS nam 2015 du
chua giy ra hiu qua nhung van phai chiu TNHS d3 xung dot véi quy dinh tai khoan
1 cua diéu luat.'® Hanh vi chuan bi pham t6i CYGTT hodc GTHCSKCNK tai Dicu
134 BLHS nam 2015 dugc nha lam luat quy dinh theo cach mo ta hanh vi, ciling

1% Xem: DS Dirc Hong Ha (2017), tldd, tr35-37.
104 Xem: Nguyén Thi Anh Hong (2023), tldd, tr73-84.
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khong thdng nhat véi cach quy dinh hanh vi chuan bi pham t6i cia cic toi khac nhu
t6i bao loan (Piéu 112), toi giét ngudi (Piéu 123), t6i cudp tai san (Piéu 168)...; ¢
céc tdi khac hanh vi chuan bi pham t01 chi duoc quy dinh mot cach khai quat la:
“Nguoi chudn bi pham toi nay thi bi phat...”.

2.1.2.2. Cdc tinh tiét dinh khung tang nang trach nhiém hinh sy cua toi 05)5
gdy thuwong tich hodc gdy ton hai cho sitc khoé cia nguoi khdc

Khac véi cac quy dinh twong Gng trong cac BLHS trude ddy, cdu tric phap 1y
cta t6i CYGTT hoic GTHCSKCNK quy dinh tai Diéu 134 BLHS nam 2015 ¢6 diém
ddc biét 1a cac tinh tiét dugc coi la dau hiéu dinh toi tir diém a dén diém k khodn 1
dong thoi duge sir dung lam tinh tiét dinh khung ting nang tai cac khoan 2, 3,4 va 5
cta diéu luat. Piéu nay thé hién sy thay d6i trong cach tiép cin ctia nha lam luét khi
phan hoa TNHS ddi véi loai toi pham nay. Céc tinh tiét nay duoc coi la dau hiéu bét
budc dé xac dinh hanh vi c6 cu thanh t6i CYGTT hoic GTHCSKCNK hay khong
trong nhitng truong hop ma ty 1€ TTCT dudi 11%. Tuy nhién, khi hdu qué cta hanh
vi pham tdi nghiém trong hon (ty 18 TTCT trén 11%) thi chinh cac tinh tiét nay lai
tiép tuc duogc sir dung lam can c dé xac dinh khung hinh phat tang nang. Nhu vay,
tuy vao mirc do ctia hdu qua ma cac tinh tiét nay c6 thé 13 dau hiéu dinh t6i, hay diu
hiéu dinh khung hinh phat ting ning. Cach quy dinh nay han ché viéc phai tich thanh
nhiéu diéu luat khac nhau nhu & BLHS Lién Bang Nga; gitp ting cudng phan hoa
TNHS va c4 thé hod hinh phat khi thuc té mtc d6 nguy hiém cta hau qua xay ra cé
thé tir thép dén dic biét nghiém trong, tham chi xdm pham tinh mang con nguoi; tao
co s phap 1y dé xir 1y nghiém khac hon nhiing trudng hop c6 tinh chat, mitc 46 nguy
hiém cho x3 hoi cao. C6 quan diém cho rang liéu cach quy dinh nhu vdy c6 vi pham
nguyén tic khong dugc tinh mot tinh tiét hai lan trong qua trinh xac dinh TNHS. Tuy
nhién, can hiéu rang ddi véi cac tinh tiét khi dugc quy dinh 13p lai & cac khoan 2, 3,
4 va 5 thi tinh tiét dugc tinh dé xac dinh tdi danh 13 ty 16 TTCT d4 trén mirc ma BLHS
quy dinh con céc tinh tiét quy dinh tir diém a dén diém k khoan 1 13 tinh tiét 1am ting
tinh nguy hiém cho xa hoi cta hanh vi. Vi vay, dé phan hoa t6i pham va dam bao ap
dung muc hinh phat phi hop véi mirc d6 nguy hiém cho xa hoi ctia hanh vi pham toi
ma nha 1am luat quy dinh cAc tinh tiét ndy 1 tinh tiét dinh khung hinh phat ting ning.
Nhu vay, mac du cac quy dinh nay duoc 1ap lai ¢ cac khoan sau nhung vai tro va muc
dich 1a khac nhau.
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Khung hinh phat ting ndng thir nhat (Khoan 2 Diéu 134 BLHS nim 2015) ¢6
mirc hinh phat ti tir 02 ndm dén 06 nam dugc ap dung cho cac truong hgp pham toi
c6 mot trong cac tinh tiét dinh khung hinh phat ting ning sau:

Gay thuong tich hodc gay ton hai cho stc khoe ciia nguodi khac ma ty 16 TTCT
tir 31% dén 60%: Pay 1a trudong hop chi c6 01 nan nhan va khong thudc cac trudng
hop quy dinh tai cic diém tir diém a dén diém k khoan 1 Diéu 134 BLHS niam 2015.
Nha lam luat khéng quy dinh r5 13 gay thuong tich hodc gay ton hai cho strc khoé cia
01 nguoi trong khi tai diém b trong cung khoan 2 lai quy dinh “ctia 02 nguoi”, diéu
nay thé hién sy khong thdng nhit trong k thuat 1ap phap.

Gay thuong tich hoic gy ton hai cho sitc khoe ctia 02 ngudi tro 1én ma ty 16
TTCT ctia mdi nguoi tir 11% dén 30%: Day 1a trudng hop ¢6 02 nan nhén trd 1én va
khong thudc mot trong cac trudng hop dugc quy dinh tir diém a dén diém k khoan 1
Diéu 134 BLHS nam 2015.

Pham t6i 02 14n trd 1én: Pay 14 tredng hop c6 it nhat hai 1an thyc hién hanh vi
gy thuong tich hodc gy ton hai cho sitc khoe cta ngudi khac ma mdi 1an déu du
dau hiéu cua toi pham, chua bi xét xir va chua hét thoi hiéu.

Tai pham nguy hiém: Pay 13 trudng hop pham toi thoa man cac diéu kién duoc
quy dinh tai khoan 2 Piéu 53 BLHS nam 2015.

Gay thuong tich hodc gy ton hai cho strc khoe ctia ngudi khac ma ty 16 TTCT
tir 11% dén 30% nhung thudc mét trong cac truong hop quy dinh tir diém a dén diém
k khoan 1 Diéu 134 BLHS nim 2015: Piy 14 trudng hop hanh vi cdu thanh toi pham
tai khoan 2, ma hau qua khong can ty 18 TTCT la tir 31% dén 60% do ¢6 céc tinh tiét
duoc quy dinh tai cac diém tir diém a dén diém k khoan 1 Diéu 134 BLHS nim 2015
lam tang tinh nguy hiém cho x4 hoi cta hanh vi. Tinh tiét ndy ciling twong tu nhu quy
dinh tai diém a, nha 1am luat da khong quy dinh 1 s6 lugng ngudi bi TTCT 14 01 nguoi.

Khung hinh phat tang ndng thit hai (khoan 3 Piéu 134 BLHS niam 2015) ¢
murc phat tu tir 05 nim dén 10 nim duoc ap dung cho trudong hop pham ti c6 mot
trong cac tinh tiét dinh khung ting ning sau:

Gay thuong tich hodc gay ton hai cho stc khoe ciia nguodi khac ma ty 16 TTCT
61% trd 1én; néu khong thude trudng hop quy dinh tai diém b khoan 4: Day 1a truong
hop ¢6 01 nan nhan va ty 1¢ TTCT 61% tré 1én nhung khong phai truong hop lam

bién dang viing mit ctia nan nhan. Tuy nhién truong hop nay nha lam ludt cling khong
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xay dung theo hudng ghi 1o 1a “cua 01 nguor” ma ghi “cua nguot khac”.

Gay thuong tich hoic gy ton hai cho sitc khoe cta 02 ngudi trd 16n ma ty 16
TTCT ciia mdi ngudi tir 31% dén 60%: Pay 1a trudng hop ¢6 02 nan nhén trd 1én, ty 18
TTCT ctia mdi nan nhan 1a tir 31% dén 60% va khong thudc mot trong cac trudng hop
duoc quy dinh tai cdc diém tir diém a dén diém k khoan 1 Diéu 134 BLHS nam 2015.

Gay thuong tich hodc gay ton hai cho stc khée ciia ngudi khac ma ty 16 TTCT
tir 31% dén 60% nhung thuéc mot trong cac truong hop quy dinh tir diém a dén diém
k khoan 1: Day la truong hop c¢6 01 nan nhén, hanh vi cAu thanh toi pham tai khoan
3 ma hau qua khong can ty 18 TTCT 61% trd 1én do ¢6 cac tinh tiét dugc quy dinh tai
cac diém tir diém a dén diém k khoan 1 Diéu 134 BLHS nam 2015 lam ting tinh nguy
hiém cho x4 hoi ctia hanh vi. Pay ciing 14 trudng hop nha lam luat khong xay dung theo
hudng ghi 0 13 “ctia 01 ngudi” ma ghi “cua nguoi khac”.

Gay thuong tich hoic gay ton hai cho sitc khoe ctia 02 ngudi tro 1én ma ty 16
TTCT cta mdi ngudi tir 11% dén 30% nhung thudc mot trong cac trudng hop quy
dinh tir diém a dén diém k khoan 1 Piéu 134 BLHS nam 2015: Py 1a truong hop c6
nhiéu nan nhan va ty 16 TTCT cua moi nan nhéan 1a tir 11% dén 30% nhung c6 thém
céc tinh tiét tir diém a dén diém k khoan 1 Diéu 134 BLHS niam 2015 lam ting tinh
nguy hiém cho x hoi ctia hanh vi so voi quy dinh tai diém b khoan 2 Piéu 134 BLHS
nam 2015.

Khung hinh phat ting ndng thir ba (khoan 4 Piéu 134 BLHS nim 2015) c6
mirc hinh phat ti tir 07 nim dén 14 nam duoc ap dung ddi voi nhimng truong hop
pham tdi c6 mot trong cac tinh tiét dinh khung hinh phat ting ning sau:

Lam chét ngudi: Khac v6i hanh vi giét nguoi quy dinh tai Didu 123 BLHS
nam 2015, cha thé toi pham chi ¢6 ¥ d6i vé6i viéc gay thuong tich hodc giy ton hai
cho strc khoe ctia nan nhan, con ddi v6i hau qua chét ngudoi 1a hau qua gian tiép do
hanh vi pham tdi ctia ho gay ra. Hoi dong Tham phan TAND ti cao trudc ddy da co
huéng dan ddi véi truong hop thuong tich dan dén chét nguoi 13 thuong tich ning
1am cho nan nhan chét vi thuong tich ning nay; nghia 13 giira thuwong tich va cai chét
clia nan nhan c6 mdi quan hé nhan qua. Ngoai ra ciing duge xem 1a CYGTT dan dén
chét nguoi trudng hop gay thuong tich khong phai la thwong tich nang, nhung do nan

nhan la nguoi qua gia yéu, c6 bénh nang, viéc gay thuong tich khién ho bi chét sém
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hon, néu khong bi gay thuong tich thi nan nhan chua chét'®. Vé k¥ thuat lap phép,
nha lam luat khong quy dinh “lam chét 01 ngudi” ma quy dinh “lam chét ngudi” thé
hién sy khong théng nhat vé ky thuat v6i quy dinh tai diém a khoan 5 Diéu 134 BLHS
nam 2015 “lam chét 02 ngudi trd 1én”.

Gay thuong tich 1am bién dang viing mit ctia ngudi khac ma ty 16 TTCT 61%
try 1én: Pay 1a trudng hop ma ton thuong 1am bién dang ving mat, gy tic dong tam
1y x4u cho nan nhan, nén hau qua thuong tich c6 dic diém lam ting tinh nguy hiém
cho x3 hoi. Di chiéu voi bang ty 16 phan traim TTCT do t6n thuong bong trong giam
dinh phap y thi cac ton thuong & ving mit duge danh gia ty 18 TTCT cao hon & cac
vung khac trén co thé, vi du: seo bong khong anh huong dén tham my dién tich tir
1% tro xudng tinh ty 18 TTCT 13 1%, trong khi seo bong ving mit, c¢b giy rdi loai
sdc to anh hudng tham my dién tich dudi 1% dién tich co thé tinh ty 1&¢ TTCT tir 6-
10%, dién tich tir 1% dén dudi 3% tinh ty 1&¢ TTCT 1a 11-15%, dién tich tir 3% dién
tich co thé tinh 21% (Phu luc I) tirc 12 d3 cao hon gip 6-10 1an cac vi tri khac trén co
thé. Nhu vay viéc xac dinh hau qua TTCT cta hanh vi pham toi dbi véi nhitng trudng
hop gay thuong tich déi véi viing miat da ¢ sy can nhac phu hop. Viée nha lam luat
dua tinh tiét dinh khung ting nang “gdy thwong tich 1am bién dang ving mat cta
nguoi khac ma ty 18 TTCT 61% trd 1én” chi dugce quy dinh tai diém b khoan 4 Piéu
134 BLHS nam 2015 1a tinh tiét méi so v6i BLHS nam 1999, xuét phat tir mot s6 vu
4n ma nan nhén bj tat axit khién khuén mat bi bién dang, phai trai qua nhiéu ca phiu
thuat gdy anh hudng 1é6n dén tdm 1y va cudc séng ciia nan nhan. Quy dinh nay thé
hién sy nhidn manh muc dich dau tranh phong ngtra nhitng hanh vi pham t6i manh
dong nhu vay nhung lai thé hién su chua hop 1y vé ki thuat 1ap phéap vi nhiing 18 sau:
(i) Nhitng truong hop giy thuong tich lam bién dang ving mit ctia nguoi khac thuong
roi vao cac truong hop quy dinh tai diém a, b khoan 1 Diéu 134 BLHS nam 2015, két
hop voi ty 18 TTCT di dugc xac dinh & mirc cao hon cac vi tri khac trén co thé da du
dé danh gia muc d6 nguy hiém cho xa hoi cia hau qua va hanh vi. (ii) Tinh tiét “gay
thuong tich 1am bién dang ving mit ciia ngudi khac” chi dugc quy dinh tai diém b
khoan 4 Piéu 134 BLHS niam 2015 ma khong duoc quy dinh tai khoan 5. Trong khi

1% Phan IV Nghi quyét 01-HDTP/NQ ngay 19/4/1989 ctia Hi ddng Tham phan TAND t6i cao huéng dén bo sung
viéc ap dung mot so quy dinh ciia BLHS
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xét vé tinh chat nguy hiém ciia hanh vi va mirc d6 nghiém trong ctia hau qua thi rd
rang truong hop gy thuong tich 1am bién dang ving mit cta 02 ngudi ma ty 18 TTCT
ciia mdi ngudi 13 61% c6 tinh nguy hiém cao hon truong hop quy dinh tai diém b
khoan 4 Diéu 134 BLHS nam 2015'%. Do d6 nha lam luét can can nhic vé viéc ¢6
can thiét quy dinh tinh tiét ndy 1a tinh tiét dinh khung ting ning dic biét trong diéu
luat hay khong.

Gay thuong tich hodc gy ton hai cho sitc khoe cua 02 ngudi tré 16n ma ty 16
TTCT cta mdi ngudi 61% trd 1én: Pay 1a trudong hop c6 nhiéu nan nhan va ty 18
TTCT ctia mdi nan nhan 1a tr 61% trod 1én.

Gay thuwong tich hodc gay ton hai cho strc khoe ciia nguodi khac ma ty 16 TTCT
61% tré 1én nhung thudc mot trong cac trudong hop quy dinh tir diém a dén diém k
khoan 1 Piéu 134 BLHS nam 2015: Pay la truong hop ¢6 01 nan nhan ma hau qua
khong can phai chét ngudi do hanh vi pham t6i c6 tinh tiét duoc quy dinh tai cac diém
tir diém a dén diém k khoan 1 1am tang tinh nguy hiém cho xa hoi. Tuy nhién nha lam
luat cling xay dung quy dinh theo hudng khong néu 1 s6 bi hai 1a 01 ngudi ma chi
quy dinh 1a “cua nguoi khac”.

Gay thuong tich hoic gy ton hai cho sitc khoe ctia 02 ngudi tro 1én ma ty 16
TTCT cta mdi ngudi tir 31% dén 60% nhung thudc mot trong cac trudng hop quy
dinh tai cac diém tir diém a dén diém k khoan 1 Diéu 134 BLHS nam 2015: Pay 1a
truong hop c6 nhidu nan nhan ma ty 16 TTCT ctia mdi nan nhan khong can 61% tré
1én do c6 cac tinh tiét 1am ting tinh nguy hiém cho xa hoi dugc quy dinh tir diém a dén
diém k khoan 1 Diéu 134 BLHS ndm 2015.

Khung hinh phat tang nang thir tw (khoan 5 Diéu 134 BLHS nam 2015) co
mirc phat ti tir 12 nam dén 20 ndm hodc ti chung than s& duoc 4p dung cho nhimng
truong hop pham t01 CYGTT hodc GTHCSKCNK c6 mgt trong céc tinh tiét dinh
khung hinh phat tang ndng la:

Lam chét 02 ngudi tré 1én: Pay 1a trudng hop da gy ra hau qua chét nhicu
ngudi nhung ngudi pham toi chi ¢ 16i ¢b y d6i voi hau qua TTCT cia bi hai. Hau

qua chét ngudi 13 hau qua gian tiép, xay ra do thuong tich hay ton hai sitc khoé ning,

1% Xem Nguyén Vian Diing (2018), “Ban vé ti b y gay thuong tich hoac gay t6n hai cho stc khoé ciia ngudi khac
tai Dicu 134 B luat Hinh sy nam 2015, stra d6i, b6 sung nam 20177, Tap chi Toa an nhdn dan, (01), tr25.
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khong duoc ciru chita kip thoi; hodc bi hai 1a nguoi gia yéu, c6 bénh nén du tén
thuong khong ning nhung bi hai van chét.

Gay thuong tich hoic gy ton hai cho sitc khoe cua 02 ngudi tré 16n ma ty 16
TTCT ctia mdi ngudi 61% tré 1én nhung thudc mat trong cac trudng hop quy dinh tir
diém a dén diém k khoan 1 Piéu 134 BLHS nam 2015: Pay 1a trudong hop c6 nhiéu
nan nhan ma ty 1& TTCT ctia mdi ngudi 14 tir 61% trd 1én va hanh vi pham t6i ¢6 cac
dic diém 1am ting tinh nguy hiém cho x4 hoi.

2.1.2.3. Hinh phat d6i véi tdi c6 ¥ gdy thuwong tich hodc gdy tén hai cho sirc
khoe cua nguoi khac

Diéu 134 BLHS nidm 2015 chi quy dinh hinh phat chinh ma khéong c6 thém
hinh phat bod sung ddi v&i hanh vi CYGTT hoidc GTHCSKCNK pham t01, hinh phat
chinh c6 thé ap dung 1a cai tao khong giam gitt, t c6 thoi han, ti chung than, chia
thanh 05 khung hinh phat khac nhau.

Murc hinh phat tu c6 thoi han cao nhét 13 20 ndm t0. Nha 1am luat da ha muc
cao nhit ctia khung hinh phat tai khoan 4 Diéu 134 BLHS nam 2015 xudng con 14
nam, thdp hon mirc cao nhit ciia khung hinh phat ddi voi toi giét ngudi tai khoan 2
Piéu 123 BLHS nim 2015 (cung hau qua c6 01 ngudi chét), trudc dy hai trudng
hop nay cuing c¢6 mirc hinh phat cao nhét 1a 15 nam ti. Sira d6i nay pht hop véi tinh
chit, mirc d6 nguy hiém cta hanh vi pham td1 va hau qua xay ra do to1 pham.

Hién nay phap luat hinh sy khong quy dinh hinh phat tién va hinh phat tir hinh
d6i v6i t6i CYGTT hodc GTHCSKCNK. Péi véi viec khong quy dinh hinh phat tix
hinh thé hién tu duy 1ap phap nhan dao va khach quan do khach thé cua to6i CYGTT
hodc GTHCSKCNK 1a strc khoé cua con nguoi chir khong phai tinh mang con nguoi.
Ké ca trong truong hop CYGTT hoic GTHCSKCNK din dén hau qua chét ngudi thi
16i ctia ngudi pham toi dbi v6i hau qua chét nguoi 14 gian tiép, ho chi ¥ thirc mong
mudn hodc bé mic cho hau qua thuong tich hoac ton hai cho stc khoé cua nguoi
khac xay ra, con hau qua chét nguoi 14 hau qua gian tiép do thuong tich hay ton hai
cho strc khoé ning, khong duoc ciru chita kip thoi, hodc bi hai gia yéu, c6 bénh nén
ma ra. Trong khi d6, hinh phat tr hinh 1a ché tai hinh su nang nhét, chi mang muc
dich trirng tri ma khong gido duc nguoi pham tdi, chi phong ngtra chung ma khong

phong ngira riéng. Xu hudng cia thé gidi cling 13 loai bo hinh phat tir hinh trong luat
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hinh sy, Viét Nam 1a mot trong s nhimg qudc gia con duy tri an tir hinh nhung chi
xem xét ap dung d6i vai cac toi dic biét nghiém trong va ciing dang xem xét bai bo
an tir hinh.'

Vé viéc khong quy dinh hinh phat tién, thé hién quan diém cta nha 1ap phap
r@ing to1 CYGTT hodac GTHCSKCNK Ia t61 xam pham tryc tiép dén suc khoé con
ngudi, co tinh bao luc trong khi hinh phat tién thuong chi duoc 4p dung 13 hinh phat
chinh d6i véi céc toi it nghiém trong, xAm pham trat tw quan 1y kinh té, s& hitu, moi
truong. Viéc khong quy dinh hinh phat tién thé hién su dong thuan giita cac nha lap
phép va x3 hoi rang hinh phat tién khong du dé 1én an ddi vé6i cac t6i xAm pham dén
con ngudi, lam giam gia tri ctia bi hai. Tuy nhién can nhén thic rang ban chat cta hinh
phat tién khong chi nam & viée tude doat mot khoan tién nhit dinh ma con & viée bude
nguoi pham ti phai giam kha nang chi tiéu va mirc song xudng muc t6i thiéu trong mot
khoang thoi gian. Pay cling 1a mét su tude doat tu do va cd tac dong khong kém gi hinh
phat t0.1%8

Diéu 12 Luat Tu phap nguoi chua thanh nién 2024 quy dinh vé viéc 4p dung
hinh phat d6i v6i NCTN, theo d6 d6i vai NCTN pham t6i CYGTT hoic GTHCSKCNK
cac hinh phat duoc wu tién ap dung 1a cac hinh phat khong giam gitr gdm cai tao
khong giam giit, hinh phat ti nhung cho hudng an treo. Viéc truy ciru TNHS d6i voi
NCTN chi trong trudng hop can thiét, khi phai truy ciru TNHS va ap dung hinh phat
chu yéu nham gido duc ho y thuc ton trong, tuan theo phéap luat va cac chuan muc
dao duc, 16i séng, ngan ngura ho pham t61 méi, ¢6 tdc dung phong ngtra va dAu tranh
chdng toi pham. Piéu nay thé hién nha lap phap khong muén tich NCTN ra khoi
cong déng, cac quan h¢ xa hoi, moi truong than thude dé dam bao su On dinh vé tAm
1y cho ltra tudi nay trong khi van dat dugc muc dich gido duc NCTN stra chira sai
1am, c6 ¥ thirc ton trong, tuan theo phap luat va cac chuan muc dao dirc, 16i song;
gitip d& ho hoa nhap cong ddng, phong ngira ho pham to6i méi. Cac quy dinh méi da
han ché cac truong hop ap dung hinh phat, mé ra co hdi duoc mién TNHS va ap dung
bién phap xur Iy chuyén hudéng d6i véi NCTN pham t6i, thé hién cac chinh sach hinh

su voi NCTN cap nhat véi xu thé chung ciia thé gidi.

107 Xem: Vii Cong Giao, Nguyén Quang Dirc (2021), “Nhiing thuan lgi va thach thirc vdi viéc xo4 bé hinh phat tir hinh &
Viét Nam”, Tap chi Nghién cvuu Lap phap, tai: https:/lapphap.vn/Pages/tintuc/tinchitiet.aspx ?tintucid=210796, truy cap
ngay 10/8/2026.

1% Ivo Coca Vila (2021), tldd, tr397.
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2.1.3. Phan bigt tji cé ¥ gdy thwong tich hodc gdy tén hai cho sikc khée ciia
nguwoi khdc véi mot sé toi pham khdc

Trong BLHS nam 2015 c6 nhiéu toi pham c6 mdt hodc vai du hiéu giéng Vo1
t6i CYGTT hoic GTHCSKCNK nhu toi giét ngudi, t6i CYGTT hoic GTHCSKCNK
trong trang thai tinh than bi kich dong manh, t6i hanh hung dong doi, toi CYGTT
hodac GTHCSKCNK do vugt qua gidi han phong vé chinh ddng hoac do vuot qua
murc can thiét khi bit gitt ngudi pham tdi, toi vo ¥ gay thuong tich hodc gy ton hai
cho surc khoe ctua nguoi khac, to1 hanh ha nguodi khéc... Viéc phan biét to1 CYGTT
hodac GTHCSKCNK véi céc tdi pham nay 1a co s& dé xac dinh dung t6i danh trong
thuc tién. Viéc so sanh céc tdi pham nay dua vao cAu tric toi pham, gém cac yéu tb:
cht thé, khach thé, mit khach quan, mat chu quan.

2.1.3.1. Phdn biét véi tdi giét nguoi

C6 quan diém cho rang hanh vi cua téi CYGTT hoic GTHCSKCNK “vé hinh
thire ciing giong nhw hanh vi ciia téi giét nguoi nhung tinh chat va mire do nguy hiém
thap hon, né chi nham lam cho nan nhdn bi thwong tich chir khéng nham tuée doat
tinh mang nan nhan”'®. Hanh vi cta t6i CYGTT hoic GTHCSKCNK va toi giét
nguoi giéng nhau vé hinh thire, song thuc té ¢6 nhiing truong hop hanh vi con giong
ca vé tinh chat va mac d6. Nhu vy trong nhitng trudng hop nay, cai “nham lam cho
nan nhan bj thwong tich hodc bi ton hai dén sirc khée chir khong nham twée doat tinh
mang nan nhdan” 1a céi thudc vé thai do tim 1y cua nguoi pham td1, la biéu hién cua
mit cha quan, khong phai mit khach quan cua t6i pham méi 1 cin ctr quan trong dé
phan bié¢t. Trong thuc té, néu phan bié¢t to01 CYGTT hoac GTHCSKCNK voi t6i giét
nguoi ma chi qua tinh chit va muc dd cta hanh vi sé gap kho khan, can dua vao mot
s6 déu hiéu khac nhu:

Vé khdch thé cua toi giét ngudi 1a tinh mang ctia con ngudi, quyén duoc song;
con khach thé cta toi CYGTT hoic GTHCSKCNK la strc khoe clia con nguoi, quyén
toan ven than thé.

Vé hdu qua trong trudng hop déu xay ra hau qua chét ngudi: Doi voi toi giét
ngudi, hanh vi ctia ngudi pham toi 1 nguyén nhén tryc tiép duy nhat dan dén cai chét

cua nan nhan, khong con nguyén nhan nao khac va nhu vay hau qua chét nguoi la

19 Tran Minh Huéng (2011), tldd, tr25.
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dau hiéu thuoc mat khach quan cua tdi pham. Con ddi voi t6i CYGTT hoic
GTHCSKCNK thi hau qua tryc tiép ctia hanh vi ctia ngudi pham t6i 1a TTCT con
chét ngudi 14 hau qua tht cip, do @6 TTCT méi 1a dau hiéu thudc mit khach quan dé
dinh t01 con hau qua chét nguoi 1a tinh tiét dinh khung tang nang cua toi pham; hanh
vi ctia nguoi pham t6i khong phai nguyén nhén truc tiép va duy nhat dan dén cai chét
cua nan nhan ma con do nhirng nguyén nhan khéc nira.

Vé 161, 151 ctia ngudi pham t6i d6i voi hau qua xay ra khi thyc hién hanh vi giét
nguoi luén luon khac véi hanh vi CYGTT hoac GTHCSKCNK. Hanh vi gay thiét hai
& toi giét ngudi di kém véi ¥ dinh tude doat tinh mang cua nguoi khac, tirc 13 nguoi
pham tdi da lua chon hanh vi va ca hau qua chét nguoi. C6 quan diém cho rang: “Déi
VGi ti “giét ngwoi”, ngueoi pham t9i ¢d ¥ tuée doat tinh mang cia nan nhén. Néu
khéng phdi la do ¢6 ¥ truec tiép (cé ¥ c6 dy muru, ¢é ¥ xdc dinh) thi ciing la co y gidn
tiép (cé ¥ dét xudt, hodc co y khéng xdc dinh), tirc la khéng quan tam dén hdu qua.”'"°
Nhu vay, theo tac gia trong truong hop ngudi pham toi khong quan tim dén hau qua
thi day ciing 1a mot dang lya chon, lya chon nay van bao gdm ca kha nang xay ra hau
qua chét nguoi. Tuy nhién, quan diém nay ciing mang tinh ap dit trong truong hop
ngudi pham toi ¢6 18i ¢b ¥ khong xéac dinh, tirc 1 ¥ thirc ngudi pham toi khong 1d
rang, ban than ngudi pham toi cling khong nghi dén hau qua chét nguoi va thuc té 1a
hau qua chét nguoi da khong xay ra, thi nhitng ngudi tién hanh té tung khong thé qua
danh gia hanh vi khach quan ma ap dat y thirc chi quan 1én ngudi pham tdi. Trong
khi d6 6 t01 CYGTT hoac GTHCSKCNK, ngudi pham t0i cling lya chon nhirng hanh
vi cu thé twong ty nhung trong ¥ thirc ctia ho, hanh vi d6 chi din dén hau qua TTCT
ma khong dan dén hau qua chét nguoi. Do d6, trong trudng hop khong c6 hau qua
chét ngudi phai chimg minh duoc ngudi pham tdi ¢6 ¥ dinh ¢ y tudc doat tinh mang
ctia nan nhan thi méi xac dinh 1a ti giét ngudi; con khong chirg minh dugce  thirc
cua nguoi pham t0i la tude doat tinh mang ctia nan nhan thi theo nguyén tac co loi
cho nguoi pham t6i va trach nhiém chirg minh thudc vé co quan c6 tham quyén tién
hanh té tung, can xé4c dinh 1a t6i CYGTT hoic GTHCSKCNK.

2.1.3.2. Phan biét voi toi hanh hung d‘éng doi

Diéu 134 va 398 BLHS nam 2015 quy dinh hanh vi pham t0i, 161, hau qua cua

119 Pinh Van Qué (2021), tldd, tr20.
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t6i CYGTT hoic GTHCSKCNK va toi hanh hung dong doi giéng nhau, nhung hai
to1 pham nay khac nhau vé cac dau hiéu 1a:

Vé khach thé, khach thé cta toi CYGTT hodc GTHCSKCNK la strc khée ciia
con ngudi, quyén tu do than thé cua cong dan con khach thé cia toi hanh hung dong
d6i ngoai strc khoe ctia con ngudi, quyén tu do than thé con c6 mbi quan hé giita dong
chi, déng doi. Tinh cam déng chi, déng ddi 1a thudc tinh ban chét cia mot quan doi
cach mang, 13 co s¢ dé tao nén gid tri vin hoa quin su t6t dep trong doi sng tinh
than cua bo doi, 1a phém chat dic biét trong nhan cach ngudi quan nhan cach mang
— “B¢ d6i Cu HO”. Do d6 yéu ciu ngudi quan nhan phai nhan thirc dugc ring dong
chi, déng doi nhu nguoi than cia minh, trong giai quyét cac quan hé cong tac can
quan tdm dong vién, chia sé, gitip d& nhau; tuyét d6i khong cho phép nhitng hanh vi
xam pham dén strc khoe, danh dy, nhan pham cta dong chi, dong doi.

Vé chii thé, chii thé cta t6i CYGTT hodc GTHCSKCNK khong phai 1a chii the
dic biét ctia toi pham ma chi 14 chu thé thudng, v6i ddc diém 1a c6 nang luc TNHS.
Trong khi @6 chu thé cia toi hanh hung déng d6i ngoai dic diém la c6 nang luc TNHS
con phai 1a quan nhan, ngudi phdi thude voi quan doi trong chién dau, phuc vu chién
dau, gom: (i) quin nhén tai ngii, cong nhan, vién chirc qudc phong; (ii) quin nhan dy
bi trong thoi gian tap trung huan luyén; (iii) dan quén, ty vé trong thoi gian phdi thude
v6i quan doi trong chién dau, phuc vu chién dau; (iv) cong dan dugc trung tap vao
phuc vu trong quan doi.

Veé hdu qua cua hanh vi pham t9i, mac du co diém giéng nhau vé hinh thic
hau qua nhung t61 CYGTT hodac GTHCSKCNK va to1 hanh hung déng do1 khac nhau
vé muc dinh luong hau qua ton thuong do t01 pham gay ra. Cu thé, t0i CYGTT hodc
GTHCSKCNK vyéu cau dinh luong ty 16 TTCT & muc do nhéat dinh hodc dudi mirc
d6 nhung c6 céc tinh tiét lam ting tinh nguy hiém cho x3 hoi ciia hanh vi. Con toi
hanh hung dong d6i khong c6 yéu cau hau qua phai dat dén ty 18 ton thuong nhat dinh,
hay cac tinh tiét 1am ting tinh nguy hiém cho x4 hoi ctia hanh vi nhung chi 4p dung
d6i voi nhitng hanh vi gay hau qua TTCT ¢ murc nho. Boi 18 to6i hanh hung dong doi
tap trung vao hanh vi pham tdi, do do6 chi can nguoi pham tdi thuc hi¢n hanh vi hanh

hung ddng ddi va xac dinh ¢6 hau qua TTCT cho dong d6i 1a da du yéu t6 vé mat
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khach quan cua t6i hanh hung dong d¢i.'!!

2.1.3.3. Phdn biét véi tdi cé ¥ gdy thuwong tich hodc gdy ton hai cho sirc khoé
ciia ngueoi khdc trong trang thdi tinh than bi kich dong manh

To1 CYGTT hodac GTHCSKCNK trong trang thai tinh than bi kich dong manh
la truong hop ddc biét cua td1 CYGTT hoac GTHCSKCNK c6 thém tinh tiét giam
nhe TNHS dic biét lam giam tinh chat nguy hiém cho xa hoi cua hanh vi pham toi
doé 1a nguoi pham tdi & trong “trang thai tinh than bi kich dong manh”. Do d¢ hai to1
pham nay c6 mot s6 diém khac nhau dé phan biét la:

Vé chii thé, dbi voi t6i CYGTT hoic GTHCSKCNK trong trang thai tinh than
bi kich dong manh thi trang thai tinh than cua nguoi pham t1 dang bi kich dong manh
1a dau hiéu bat budc dé dinh t6i con téi CYGTT hoic GTHCSKCNK thi khong. Tai
diém b Myc 1 Chuong 2 Nghi quyét 04/HDTP/NQ ngay 29/11/1986 ciia Hoi dong
Tham phan TAND tdi cao huéng din ap dung mot s6 quy dinh trong phan céc tdi
pham ctua BLHS c¢6 huéng dan vé viéc ap dung mot s tinh tiét giam nhe dbi véi toi
giét nguoi, trong d6 huéng dan tinh trang tinh than bi kich dong 1a tinh trang ngudi
pham t01 khong hoan toan ty chu, tu kiém ché duogc hanh vi pham t01 cua minh. Sy
kich dong d6 phai 1a do hanh vi trai phap luat nghiém trong ctia nan nhan gay nén su
phan g ttrc thoi cia nguoi pham toi, din dén hanh vi giét ngudi. Nhung c6 truong
hop ma do hanh vi trai phap lut ctia nan nhan c6 tinh chat dé nén, ap btrc trong d6i
ning né, lip di lap lai, su kich dong d6 da am vy, kéo dai, dén thoi diém nao d6 hanh
vi trai phap lut cia nan nhan lai tiép dién lam cho nguoi bi kich dong khong tu kiém
ché dugc. Mic du ddy 1 van ban huéng din BLHS nam 1985 nhung ndi dung dugc
huéng dan khong thay d6i so voi quy dinh hién hanh nén trong thuc tién xét xir, cac
Toa 4n van van dung hudng din nay dé giai quyét. Ngay 25/11/2025 Hoi ddong Tham
phan TAND ti cao da ban hanh Nghi quyét 04/2025/NQ-HPTP huéng dan 4p dung
cac tinh tiét giam nhe TNHS, céc tinh tiét ting ning TNHS quy dinh tai Piéu 51 va
Diéu 52 cua BLHS, tai Khoan 6 Diéu 2 huéng dan ap dung diém e khoan 1 Piéu 51
BLHS niam 2015 vé “pham t6i trong trudng hop bi kich dong vé tinh than do hanh vi

trai phap luat cia nan nhan gay ra”. Tuy nhién quy dinh méi du ké thira ndi dung tir

' Xem: Pham Phuong Thao (2025), “So sanh t9i c¢b y gay thuong tich hodc gy tén hai cho sirc khoé cta nguoi
khac vai toi hanh hung dong doi”, Tap chi Kiém sdt, (09), tr23-30.
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Nghi quyét 04/HDTP/NQ ngay 29/11/1986 nhung van c¢6 mot sé diém chua rd rang.
Dic biét van dé xéac dinh nhu thé nao 1a kich dong manh con mang tinh dinh tinh. Khi
mot nguoi O trong trang thai tinh than bi kich dong manh thuong c6 ba dac diém sau:
(1) Ho bi kich dong manh do nguyén nhan khach quan Xuat phat tur bi hai, viéc ho mét
kha nang ti chi va diéu khién hanh vi 12 nguyén nhan ngoai ¥ mudn cta ho. (i) Mic
du b1 tdc dong manh m€ nhung ho van c6 kha nang nhan thtrc, kha nang kiém ché va
diéu khién duoc hanh vi ctia minh, song khong con nhén thirc day du vé hanh vi cua
minh nhu tinh trang binh thudng. (iii) Trang thai tinh than bi kich dong manh chi xay
ra trong thoi gian rat ngan, sau d6 tinh than cua ho s& tro lai binh thudng.

Vé bi hai, bi hai trong t6i CYGTT hoic GTHCSKCNK c6 thé 1a bat ky ngudi
nao con bi hai trong t01 CYGTT hodc GTHCSKCNK trong trang thai tinh than bj
kich dong manh phai 1a nguoi da thyc hién hanh vi trai phap luat nghiém trong d6i
v61 nguoi pham tdi hodce nguoi than tich ciia ngudi pham toi.

Vé hdu qud, quy dinh vé mirc ty 18 TTCT cta bi hai dé dinh t6i 1a khac nhau.
Cu thé ddi véi t6i CYGTT hosc GTHCSKCNK, mtrc d6 TTCT cua ngudi khac 1a tir
11% hodc dudi 11% nhung thudc mét trong cac truong hop quy dinh tir diém a dén diém
k khoan 1 Dicu 134 BLHS nidm 2015, con ddi véi t6i CYGTT hodc GTHCSKCNK
trong trang thai tinh than bi kich dong manh thi mtic dd TTCT phai tir 31% trd 1€n.

2.1.3.4. Phdn biét véi téi c6 y gdy thwong tich hodc gdy tén hai cho sirc khoé
ciia ngueoi khdc do vueot qud giGi han phong vé chinh dang hodc do vieot qud mike can
thiét khi bat gii nguoi pham t3i

So v6i BLHS nam 1999, Pi¢u 136 BLHS nam 2015 bo sung thém truong hop
CYGTT hoic GTHCSKCNK do vuot qua mirc can thiét khi bat giit nguoi pham tdi.
Day 14 sy hop phép hod hanh vi “gay thiét hai trong khi bét gitr ngudi pham t0i”. Giéng
nhu t61 CYGTT hodc GTHCSKCNK trong trang thai tinh than bi kich dong manh,
to1 CYGTT hodc GTHCSKCNK do vuot qua gidgi han phong vé¢ chinh dang hodc do
vuot qua mire can thiét khi bat gitr ngudi pham toi ciing 1a truong hop dic biét cia
t6i CYGTT hodc GTHCSKCNK, c6 nhimng dau hiéu khac so véi toi CYGTT hoic
GTHCSKCNK la:

Vé chii thé, theo Diéu 12 BLHS nam 2015, tudi chiu TNHS cta t6i CYGTT
hoic GTHCSKCNK 1a nguoi tir da 14 tudi trd 1én, trong khi d6 tudi chiu TNHS cia
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to1 CYGTT hodc GTHCSKCNK do vuot qua gidi han phong vé chinh dang hodc do
vuot qua mirc can thiét khi bét giit ngudi pham toi 1a nguoi tir du 16 tudi tro 1én.
Ngoai ra, diém dic biét khac & chu thé cua tdi CYGTT hoic GTHCSKCNK do vuot
qua gi6i han phong vé chinh dang hodc do vuot qua murc can thiét khi bat giit nguoi
pham t0i 13 ho 14 ngudi thuc hién quyén phong vé chinh dang hodc quyén bat gitr
nguoi pham td1 khi thyc hién hanh vi CYGTT hoac GTHCSKCNK. Tuy nhién, ho
d3 vuot qua giéi han cho phép khi thue hién cac quyén nay.

Vé hanh vi khdch quan, mic du ca ba toi déu 1a hanh vi tic dong trai phap luat
1én co thé ctia ngudi khac, nhung diém khac biét gitra toi CYGTT hodc GTHCSKCNK
vo1t01 CYGTT hodc GTHCSKCNK do vuot qua gidi han phong vé chinh dang hodc
do vuot qua muc can thiét khi bt giit nguoi pham tdi 1a hanh vi CYGTT hoic
GTHCSKCNK do vuot qua gidi han phong vé chinh dang hoic do vugt qua murc can
thiét khi bat giit nguoi pham to6i xuat phat tir quyén phong vé hodc quyén bat giir
nguoi pham tdi. Tuy nhién, hanh vi nay da vuogt qua sy cho phép cua quy dinh phap
luat. Trong d6 vuot qua gi61 han phong vé chinh dang dugc dinh nghia tai khoan 2
Diéu 22 BLHS nam 2015 1a “hanh vi chéng tra ré rang qud mikc can thiét, khéng phi
hop voi tinh chat va mirc dé nguy hiém cho xd hoi cuia hanh vi xém hai”; con vuot
qua muc can thiét khi bt giit nguoi pham toi dugc dinh nghia tai khoan 2 Piéu 24
BLHS nam 2015 1a “truong hop gdy thiét hai do sw dung vii luc ro rang vuot qua
mirc can thiét”. Theo quy dinh tai Piéu 111, 112 Bo luat TS tung hinh sy nam 2015,
d6i v6i nguoi pham t6i trong truong hop pham tdi quéa tang va trudng hop dang bi
truy na, bat ki ai cling c6 quyén bat giir nhitng ngudi ndy. Trong nhiing truong hop
nay, ngudi thue hién quyén bét giit duoc phép st dung vii luc dé bit ngudi pham toi
nhung su cho phép nay co6 gidi han, cu thé: Viéc sir dung vii lyc 1a bi¢n phap duy nhat
6 thé bat gilt dugc nguoi thuc hién hanh vi pham to1 va viéc sit dung vii lyc phai
trong murc d6 can thiét cho viéc bét gitt ngudi thuc hién toi pham d6.'2

Vé bi hai, bi hai cta t6i CYGTT hoic GTHCSKCNK do vuot quéa gidi han
phong vé chinh dang hodc do vugt qua muc can thiét khi bat giit nguoi pham tdi 1a
ngudi ¢6 lién quan truc tiép dén hanh vi pham t6i. Cu thé: (i) Bi hai 1a ngudi c6 hanh

vi xam pham quyén hodc lgi ich chinh dang ctia ngudi pham t0i1, cia nguoi khac hodc

12 Xem: Trudong Dai hoc Luat Ha Noi (2017), Gido trinh ludt hinh sy (Ph?m chung), NXB Tu phap, Ha Ngi, tr238.
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loi ich cua Nha nudc, cuia co quan, td chure va hanh vi nay la co so dé nguoi pham toi
thuc hién hanh vi CYGTT hoic GTHCSKCNK dé phong vé. (i1) Bi hai 1a nguoi pham
to1 qua tang, nguodi dang bi truy na. Viéc bi hai thyc hién hanh vi pham t0i 1a co s&
dé nguoi pham tdi thyce hién viée bat gilt va trong khi thyc hién viéc bat gilt da vuot
qua gi61 han cho phép.

Ve dong co pham t9i, néu nhu 6 t0i CYGTT hoidc GTHCSKCNK nguoi pham
tdi c6 thé c6 nhiéu dong co khac nhau thi dong co cua nguoi thuc hién t61 CYGTT
hodac GTHCSKCNK do vuogt qua gidi han phong vé chinh ddng hoac do vuot qua
mirc can thiét khi bat giit nguoi pham toi 1a mubn ngan chin hanh vi nguy hiém cho
x4 hoi hodc hanh vi tron tranh phap luat cta bi hai.

Vé hdu qud, quy dinh vé mirc ty 18 TTCT cta bi hai dé dinh t6i 1a khac nhau.
Cu thé ddi vé6i t6i CYGTT hoic GTHCSKCNK, mitc 3 TTCT ctia nguoi khac 14 tix
11% hodc dudi 11% nhung thudc mot trong cac trudng hop quy dinh tir diém a dén
diém k khoan 1 Diéu 134 BLHS nam 2015; con déi v6i t6i CYGTT hodc GTHCSKCNK
do vuot qua gidi han phong vé chinh dang hodc do vuot qua mirc can thiét khi bat
gilr nguo1 pham td1 thi phai tir 31% trd 1€n.

2.1.3.5. Phdn biét véi t6i vé y gdy thwong tich hodc gdy ton hai cho sirc khée
cua nguoi khac

Su khéc biét gitra hai t01 danh nay nam & do tudi cla nguoi pham to1, muc ty
16 TTCT cta bi hai dé xac dinh 12 toi pham, 16i, muc dich cua nguoi pham t1 nhiing
diém khac nhau nay quyét dinh tinh nguy hiém cho xa hoi khac nhau va do d6 dit ra
yéu cau xir 1y khac nhau. Cu thé:

Vé chii thé, t0i CYGTT hoic GTHCSKCNK va ti vo y gdy thuong tich hodc
GTHCSKCNK khac nhau vé d6 tudi ctia nguoi pham toi. Theo quy dinh tai Diéu 12
BLHS niam 2015, ngudi tir da 14 tudi phai chiu TNHS vé toi pham rat nghiém trong,
to1 pham dac biét nghiém trong quy dinh tai Diéu 134 BLHS nam 2015 con doi véi
t61 vO ¥ gy thuong tich hoic GTHCSKCNK thi chi thé cua tdi pham phai 1a nguoi
tir di 16 tudi tré 1én.

Vé hdu quda, quy dinh vé mirc ty 16 TTCT cta bi hai dé dinh toi 13 khac nhau.
Cu thé dbi véi t6i CYGTT hodc GTHCSKCNK, mirc d6 TTCT cua ngudoi khac 13 tir
11% hodc dudi 11% nhung thudc cac truong hop quy dinh tir diém a dén diém k
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khoan 1 Piéu 134 BLHS nim 2015; con dbi véi toi vo ¥ gy thuong tich hodc
GTHCSKCNK thi phai tir 31% tr¢ 1én.

Vé 16, v6i 161 CYGTT hodc GTHCSKCNK, 16i cua ngudi pham t6i 1a 16i ¢b
¥. Nguoi pham toi nhan thtrc rd hanh vi cia minh c6 thé gay ton hai dén stc khoe cia
ngudi khac, thdy trude hau qua va mong mudn hodc chap nhan hau qua xay ra. Pay
6 thé 13 16i ¢ ¥ tryc tiép (mong mudn hiu qua xay ra) hoic 18i cd y gian tiép (chap
nhan hau qua xay ra). Dbi voi t61 vo ¥ gdy thuong tich hodc gay ton hai cho sirc khoe
ctia ngudi khéc, 161 cia ngudi pham t6i 14 161 vo . Nguoi pham toi khong mong mudn
gy ton hai sttc khoe nhung dd vi pham quy tic nghé nghiép, quy tic an toan hoic
khong chi ¥, cau tha trong hanh vi. C6 thé 14 18i v6 ¥ vi qua tu tin (nghi rang hiu qua
khong xay ra) hodc 15i vo ¥ do cau tha (khong thiy trude hau qua nhung budc phai
thay trudc va co thé thay trudc duge).

Vé muc dich cia nguoi pham toi, § t61 CYGTT hodac GTHCSKCNK hau qua
TTCT xay ra chinh 1a sy hién thuc hoa muc dich pham t61, 1a két qua thuc té ma nguoi
pham td1 gay ra khi thyc hién hanh vi CYGTT hodc GTHCSKCNK dé dat muc dich
gay TTCT cho bi hai. Trong khi d6 & t01 vo y gay thuong tich hodac GTHCSKCNK,
nguoi pham td1 khong c6 muc dich pham to1 ma chi ¢ muc dich cua hanh vi vi nguoi
pham tdi hoan toan khong mong muén hau qua xay ra.

Vi du: Sang ngay 26/9/2021, trong lac bi cao Ngo Van T dang nghién ngd cho
ba Tran Thi Kim S thi phat hién cac thanh bua trong cbi nghién bi hong nén T déng
cau dao téng, ngat hé thdng dién dé sira chita. Pén khoang 15 gid cling ngay, bi cdo
T stra chita xong may nghién nhung chua kip lap tAm san phia duéi cdi nghién va nap
cdi nghién vao may thi ba S dén dé 1y bot ngd, gao; ba S thay dudi day cbi nghién
con bot ngd nén xin T 01 bich ni 16ng rdi dén chd cbi nghién ldy bot ngd ra. Lic nay,
bi cdo T dang & bén trong nha may, khong thiy ba S dang dua tay vao 16ng cbi may
nghién nén vé y mo cau dao tong dé xay xat lta cho ba S, do cau dao lap riéng cia
may nghién ngd chua tit nén may nghién khoi dong, cac thanh bua trong may nghién
quay lam dap nat, gdy toan bo xuwong cang tay phai ctia ba S. Nghe ba S la 16n tiéng,
bi céo T tit cau dao téng, di ra bén ngoai kiém tra thi phat hién ba S bi thuong. Tai
ban két luan giam dinh s6 37/KLTTCT - PYPY ngay 01/02/2024 ctia Trung tAm phap
y tinh Phti Yén két luan: Ba Tran Thi Kim S bi TTCT, ty 18 64%, do vat c6 canh tac
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dong. 13

O tinh hubng nay, hanh vi mé cu dao tong cta bi cdo T chi c6 muc dich 1a dé
xay lua cho ba S, khong c6 muc dich gdy TTCT cho ba S, khong phai muc dich pham
t6i. T dd vi pham quy tic an toan trong van hanh mdy, khong cht ¥ kiém tra trude
khi van hanh nén da khong biét duoc 1a ba S dang dua tay vao 16ng cbi may nghién.
Bi cdo T ¢6 16i vo ¥ d6i voi hau qua TTCT ciia ba S. Do d6, hanh vi ctia T da ciu
thanh toi “V6 ¥ gay thuong tich” theo quy dinh tai diém b khoan 2 Diéu 138 BLHS
nam 2015. Trudng hop nay, néu bi cédo T trude khi dong ciu dao van hanh may ma
quan sat va thiy ba S dang dua tay vao 16ng cbi may nghién thi muc dich, 1i cta bi
cao s€ thay ddi; s& xac dinh muc dich pham t0i1 va 16i 14 16i ¢d y; tir do t1 danh s€ thay
d6i thanh t6i CYGTT theo diém a khoan 3 Diéu 134 BLHS nam 2015.

2.1.3.6. Phan biét voi toi hanh ha nguoi khac

Theo quy dinh tai Diéu 140 BLHS nam 2015, hanh vi hanh ha nguoi khac gom
hanh vi dbi xtr tan 4c va hanh vi lam nhuc. Tuy nhién, hién nay khong c6 vin ban
huéng dan quy dinh tai Diéu 140 BLHS ndm 2015 thé nao 1a hanh vi dbi xir tan ac.
Hoi dong tham phan TAND t6i cao khi hudng dan ap dung mét s6 quy dinh trong
phan céc toi pham cua BLHS niam 1985 trudc day c6 huéng dan vé toi nguoc dai
nghiém trong hodc hanh ha cha me, vo chff)ng, con cai da giai thich nhu sau: “Hanh
ha thuong dwoc biéu hién bcfng viéc doi xir tan de nhw dénh dap, bat lam viéc nang
nhoc qud sirc, gdy dau khé vé thé chdt, nhung chwa dén mirc gdy thwong tich hodc
gdy ton hai cho sirc khde.”"'* Phan hudng din vé mit khach quan cua toi birc tir cling
c6 huéng dan: “doi xik tan dc (tikc la doi xik ¢6 tinh djc dc, tan bao, nhuw: danh ddp
gdy dau khé vé thé chat, nhung chwa dén mirc gdy thirong tich hodc gay ton hai cho
suc khoe cua nguoi bi Ié thuoc)”. Hanh vi lam nhuc méi dugc bo sung & BLHS nam
2015 so voi BLHS niam 1999, ciing chua c6 hudng dan cu thé vé ndi dung nay. Song
Nghi quyét 04-HDTPTANDTC/NQ ngay 29/11/1986 ctua Ho6i dong thim phan
TAND tdi cao tai muc 4 Chuong 2 hudng din vé ti buc tir ¢ chu thich vé lam nhuc
13 “xiic pham nghiém trong nhdn pham, danh die...”. Nhung trong thuc tién xét xir dé

xéac dinh nhu thé nao 13 xtic pham nghiém trong dén nhan pham, danh dy cta ngudi

113 Xem: Bén 4n s6 14/2024/HSST ngay 31/7/2024 cua TAND huyén Tay Hoa, tinh Pht Yén.
”’4 Muc 2 Chuong 4 Nghi quyét 04-HDTPTANDTC/NQ ngay 29/11/1986 ctia Hoi dong tham phan Toa an nhan dan
toi cao.
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khac lai phu thudc vao danh gia ctua tung HDXX. Nhu vay, hanh vi CYGTT hodc
GTHCSKCNK va hanh vi hanh ha nguoi khac gidng nhau vé hinh thirc. V& 151, ca
hai t6i déu duge thue hién véi 16i ¢d y nhung c6 sy khac nhau trong muc dich pham
tdi va mot sd ddu hiéu sau:

Vé khdch thé, tuy déu xam pham dén khach thé 1a strc khoé ctia nguoi khac
nhung & to1 hanh ha nguoi khéc, t6i pham con xAm pham dén nhan phim cta con nguoi.

Vé chi thé, t6i CYGTT hoic GTHCSKCNK khéng yéu cau dic biét vé chu
thé t61 pham nhung ddi vé6i t6i hanh ha nguoi khac, chu thé toi pham 13 nguoi ma bi
hai bi 1& thudc. Mdi quan hé 1& thudc nay xuat phat tir nhiéu méi quan hé nhu quan
hé cong tac, quan hé kinh té, quan hé tin ngudng, quan hé chim soc, quan hé gido
duc... trir cac moi quan h¢ 1¢ thudc vé hon nhén va gia dinh dugc quy dinh tai Diéu
185 BLHS nam 2015.

Vé muc dich ciia nguoi pham t6i, & t6i CYGTT hoic GTHCSKCNK quy dinh
diéu luat thé hién rd myc dich ctia ngudi pham toi 1a gdy TTCT cho bi hai. Trong khi
¢ t01 hanh ha nguoi khéac, myc dich chinh truc tiép ma nguoi pham to1 hudng toi la
thé hién su kiém soat, trimg phat ddi voi bi hai, trong qué trinh thuc hién hanh vi
pham to1 dé dat duoc muc dich d6 thi nguoi pham toi chép nhan ca hau qua lam thiét
hai dén strc khoé, danh dy, nhan phém cua bi hai.

Vé hdu qua TTCT, cau thanh t6i hanh ha nguoi khac khong quy dinh hau qua
cu thé. Trong khi ¢ t6i CYGTT hoic GTHCSKCNK yéu t6 hau qua TTCT 1a dau
hiéu dic trung khi dinh t6i. Té6i CYGTT hodc GTHCSKCNK 1a t6i pham c6 ciu
thanh vat chat, do d6 yéu cau phai ¢6 hau qua TTCT m&i cau thanh toi pham. Cy thé,
Piéu 134 BLHS niam 2015 quy dinh hau qua TTCT tir 11% trd 1én hodc dudi 11%
nhung thudc cac truong hop tir diém a dén diém k khoan 1 Diéu 134 BLHS nim 2015.
Trong khi do6 to1 hanh ha nguo1 khéc 1a to1 pham hinh thirc nén quy dinh tai biéu 140
BLHS niam 2015 chi yéu ciu c6 hanh vi hanh ha x4y ra ma khong yéu cau chimg
minh ¢6 hau qua.

2.2. Thue tién ap dung phap luat hinh sy Viét Nam vé tdi c6 y giy thwong
tich hoidc giy ton hai cho sirc khée ciia nguwoi khac

2.2.1. Nhitng két qua dat dwoc

Qua nghién ctru két qua cong tac 4p dung phap luat vé t6i CYGTT hoic
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GTHCSKCNK trong nhitng nim qua cho thay, hoat dong ap dung phap luat di c6
nhiéu chuyén bién tich cuyc. Mic du tinh hinh t6i pham CYGTT hoic GTHCSKCNK
c6 xu huéng dién bién phtc tap, s6 vu 4n bi xét xtr vé t0i CYGTT hodc GTHCSKCNK
van & muc cao (xem Biéu 2.1), nhiéu vy an co cic tinh tiét phuc tap, c6 nhiéu quan
diém khac nhau vé dinh toi danh. Song cac co quan tién hanh t6 tung da tiép tuc duy
tri va trién khai hiéu qua cac bién phap nham nang cao chat luong cong tac giai quyét
va xét Xt cac vu an. Trén co s do, cong tac ap dung phap luat vé toi CYGTT hoic
GTHCSKCNK di dat duoc mot s6 két qua, cu thé:

Thir nhat, co quan diéu tra, vién kiém sat da kip thoi xac dinh cac déu hiéu
dinh t6i dé khoi t6 vu an, khoi to bi can. Trong thuc tién giai quyét cc vu an vé toi
CYGTT hoic GTHCSKCNK, céc co quan tién hanh té tung da phdi hop kip thoi dé
phat hién, xtr 1y tin bao t6 giac t6i pham, xac dinh cac ddu hiéu cua tdi pham dé khoi
t6 vu an, khdi t6 bi can gop phan bao dam hiéu qua dau tranh phong, chéng toi pham
xam pham strc khoé con ngudi. Mot trong nhitng vu viée dién hinh cho thiy co quan
diéu tra da chu dong xac minh vy viéc tir cac thong tin lan truyén trén mang xa hoi 1a
vu nam thanh nién hanh hung ban gai tai thi xa Nghia Lo, tinh Yén Bai nam 2020.
Theo do sau khi mot doan clip ghi lai canh Vi Viét T lién tuc danh dap da man co
gai tré dugc ding tai va lan truyén trén mang xa hoi gdy bt xtic du luan, Cong an thi
xa Nghia Lo da nhanh chong vao cudc xac minh, tri€u tap dbi tuong dén 1am viéc. Két
qua diéu tra cho thdy mic du ty 1¢ TTCT ctia nan nhéan chi & mic 2% nhung hanh vi
ciia T c6 tinh chat con dd nén van du cin cir dé xir 1y hinh su vé t6i CYGTT hoic
GTHCSKCNK theo diém i khoan 1 Diéu 134 BLHS nam 2015. Sau d6, Co quan Canh
sat diéu tra dd ra quyét dinh khai t6 vu an, khai t bi can va dugc vién kiém sat phé
chuén theo ding quy dinh cua phép luat. Vu viéc cho théy su chu dong, kip thoi cua
cac co quan tién hanh t6 tung trong cong tic dau tranh phong, chdng toi pham.'!3

Thir hai, chat luong diéu tra, truy td, xét xtr co ban bao dam nghiém minh,
dung nguoi, dung toi, dung phap luat. Trong giai doan nghién ctru tir ndm 2018 dén

nam 2025, s6 vu 4n ma cp phiic tham giir nguyén ban an, quyét dinh cta cip so tham

115 Mai Ha (2020), Tir clip trén mang, tim ra ké xam trd danh dap ban gai da man, Bdo Céng an Thanh phé Ho Chi
Minh, tai: https://congan.com.vn/vu-an/tu-doan-clip-tim-ra-doi-tuong-danh-dap-ban-gai-tren-mang_95078.html
(truy cap nay 10/8/2026).
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luén chiém ti 16 cao (xem Biéu 2.2). Qua khao sat ngiu nhién 150 ban an phuc thim vé
t6i CYGTT hoidc GTHCSKCNK trong giai doan tir naim 2018 dén 2025 cho thiy 54%
(81/150 vu) cép phuc thdm giit nguyén ban an hinh su so thim, 28% (42/150 vu) cip
phtic tham sira ban an so tham 13 do c6 tinh tiét méi, 3,32% (05/150 vu) cép phiic thim
huy ban an hinh sy so thdm do bi hai c6 don rat yéu cau khai t& (Xem Phy Iuc 3). S6
vu an vé ti CYGTT hodc GTHCSKCNK bi khang nghi giam dbc tham, tai tham nam
2018 14 30 vu chiém 0,7% nhung dén nam 2025 chi ¢6 17 vu chiém ty 1¢ 0,2%.

Thir ba, tda an ¢ cung quan diém vé6i vién kiém sat vé viéc dinh toi danh va
xac dinh murc hinh phat trong phﬁn 16n cac vu an vé t6i CYGTT hoic GTHCSKCNK.
Qua khdo sat ngau nhién 150 ban an so tham vé t6i CYGTT hoic GTHCSKCNK
trong giai doan tir nam 2018 dén nam 2025 cho thiy 99,33% (149/150) sd vu an
HDXX cap so tham tuyén c ciing quan diém vé tdi danh va khung hinh phat véi vién
kiém sat, chi c6 0,67% (01/150) s6 vu ma HbXX tuyén bi cao pham t0i theo khoan
nhe hon khoan ma vién kiém sat da truy tb trong cung mot diéu luat, khoéng c6 vu an
nao ma HPXX tuyén khac véi t6i danh, loai hinh phat ma vién kiém sat da truy t6
(xem Phu luc 4).

Thir tur, viéc quyét dinh hinh phat duoc can nhic k¥ ludng, bao dam dang phap
luat, phat huy ¥ nghia nhan van. Hinh phat ap dung ddi véi cac bi cdo co ban twong
xtirng véi tinh chat, muc do nguy hiém cua hanh vi pham t01 va hau qua cia vu an,
phat huy duoc y nghia ctua hinh phat, muc dich gido duc va phong ngtra chung. Cac
truong hop cho hudng an treo co ban di dam bao dung quy dinh tai Nghi quyét
01/2022/NQ-HPTP ngay 15/4/2022 ctia Hoi ddng Tham phan TAND tdi cao.

S6 luong cac vu 4n c6 bi cdo 1a NCTN bi truy td, xét xtr vé toi CYGTT hoic
GTHCSKCNK nam 2025 giam dang ké (xem Biéu 2.3). Ngay 30/11/2024 Qudc hoi
da thong qua Luat Tu phdp nguoi chua thanh nién, theo do6 to1 CYGTT hodc
GTHCSKCNK da dugc dua ra khoi danh muc cac toi pham khong duoc 4p dung cac
bién phap xu 1y chuyén huodng. So luong vu an ¢c6 NCTN pham t01 CYGTT hodc
GTHCSKCNK giam manh di danh dau tic dong r6 rét cua Luat Tu phap ngudi chua
thanh nién nam 2024 dbi véi viéc ap dung phap luat vé 01 CYGTT hoic GTHCSKCNK.
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Biéu 2.1. Ty 1é xét xir so' thAm vé tdi cd ¥ gay thwong tich hoic giy ton hai cho
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(Nguon: Phong Tham mueu Tong hop, Vin phong TAND téi cao, s6 liéu tie nam 2018 — 2025)

Biéu 2.2. Két qua xét xir phiic thAm céc bi cdo vé tdi cd y giy thwong tich hoic
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(Nguon: Phong Tham mueu Tong hop, Vin phong TAND téi cao, s6 liéu tie nam 2018 — 2025)
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Biéu 2.3. Tinh hinh 4p dung hinh phat ddi v6i ngudi chwra thanh nién pham toi
6 y giy thwong tich hoiic gAy ton hai cho sirc khoé ciia ngudi khac
(Don vi: nguoi)
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(Nguén: Phong Tham muu Tong hop, Vin phong TAND t6i cao, s6 liéu tir nam 2018 — 2025)

2.2.2. Nhitng han ché, vwong mdc

Mic du chat luong ap dung phap luat vé t6i CYGTT hoic GTHCSKCNK
nhimg nim gan ddy ting 1én song két qua ap dung phép luat dé giai quyét cac vu an
vé t6i CYGTT hodc GTHCSKCNK cho thdy van con nhiéu han ché, vi pham, sai
1am. Nhiéu vu 4n viéc khai td, diéu tra, truy t6 con chua déy du, con thiéu céac chiing
ctr dé ching minh nhitng van dé cta vu 4n din dén toa an phai tra ho so dé diéu tra
bd sung. S6 lugng vu an phai tra hd so dé diéu tra bo sung bién dong qua cac nim va
c6 xu huéng ting (Xem Biéu 2.4). Ty 18 huy, sira cac ban an, quyét dinh do sai 1am
clia tod an van & muc cao so v&i chi tiéu Qudc hdi giao tai Nghi quyét 96/2019/QH14
ngay 27/11/2019 vé cong tic phong, chdng t6i pham va vi pham phap luit, cong tac
ctia Vién kiém sat nhan dan, cia TAND va cong tac thi hanh an. Trong giai doan tir
nam 2018 dén nim 2025 ti 1& huy, sira ban an, quyét dinh vé t6i CYGTT hoac
GTHCSKCNK c6 sy bién dong nhung theo xu hudéng giam. Nam 2025 1a 1,37%, 1a
nam duy nhét trong giai doan nghién ctru thdp hon chi tiéu vé tong sé ban an, quyét
dinh bi huy, sira do nguyén nhan cht quan nhung van cao gap 02 lan ty 1é cac ban an,

quyét dinh bi huy, sira do nguyén nhan cht quan néi chung (0,69%) (xem Biéu 2.5).
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Biéu 2.4. Ty 1¢ tra hd so diéu tra bo sung & cap so tham vé tdi ¢ y gay thwong
tich hodc gy ton hai cho strc khoé ciia ngwoi khac
(Pon vi: %)
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e==Ty 18 tra hd so didu tra bd sung & cap so thdm vé t6i CYGTT hodc GTHCSKCNK

(Nguén: Phong Tham muu Tong hop, Vin phong TAND t6i cao, s6 liéu tir nam 2018 — 2025)
Biéu 2.5. Ty 1é cac ban 4n, quyét dinh vé tdi co y giy thwong tich hoiic giy ton
hai cho strc khoé ctia ngudi khac bi huy, sira do nguyén nhan chia quan so véi
ty 18 tong va chi tiéu Qudc hdi giao
(Don vi: %)
3,50

3,00
2,50
2,00

1,50

1,00 —
0,50

0,00
2018 2019 2020 2021 2022 2023 2024 2025

e Chi tiéu Qudc hoi giao v& tong sb ban an, quyét dinh bi huy, stta do nguyén nhan cha quan
=Ty 1& cac ban an, quyét dinh bi huy, sira do nguyén nhan chi quan
=Ty 18 huy sira 4n so tham vé t6i CYGTT hodc GTHCSKCNK do nguyén nhan chii quan
(Nguon: Phong Tham muu Tong hop, Vin phong TAND t6i cao, s6 liéu tir nam 2018 — 2025)
Céac han ché tap trung vao mot s6 noi dung sau:
2.2.2.1. Mét s6 trwong hop chiea kip thoi tién hanh trung cau gidm dinh phdp
y, dan dén khéng di can cir dé khoi té vu an hinh s, dnh hwéng dén céng tic dau
tranh phong chong tgi pham va hiéu qua bdo dam quyén con nguwdi, quyén cong dan
Trong thuc tién gidi quyét cdc vu an vé t0i CYGTT hodc GTHCSKCNK, hoat

dong trung cau giam dinh phap y c¢6 y nghia dic biét quan trong boi két luan giam
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dinh khong chi 13 ngudn ching ¢t dé xac dinh ty 16 TTCT ma con 13 cin cir dé dinh
t6i danh, xac dinh khung hinh phat va quyét dinh viéc c6 khoi té vu an hinh su hay
khoéng. Tuy nhién, thyuc té van con ton tai nhiéu truong hop ma co quan tién hanh té
tung chua kip thoi tién hanh trung cau giam dinh hodc viéc giam dinh dugc thuc hién
cham tré dan dén kho khian trong viéc xac dinh cac d4u hiéu cua toi pham, anh huéng
dén hiéu qua giai quyét cac vu an. Ddi véi cace vu an vé tdi CYGTT hodc GTHCSKCNK
cac hau qua TTCT c6 thé nhanh chéng phuc hoi theo thoi gian. Do d6 néu khong
dugc xem xét, danh gia, giam dinh kip thoi thi viéc danh gid ty 1€ TTCT sé khong
con phan anh dang tinh chit, mic d6 nguy hiém cua hanh vi pham t6i tai thoi diém
xay ra vu viéc. Nhiéu trudng hop ngudi pham toi co tim 1y coi thuong phap luat, tiép
tuc de doa gay ap luc véi bi hai nham ngan can viéc td giac td1 pham hoac yéu ciu
giam dinh phap y. Hodc c6 nhitng truong hop hai bén tu thoa thuan véi nhau va khong
di giam dinh TTCT. Co quan diéu tra da thu thap ho so bénh an cila cac bén va dé
nghi giam dinh phap y qua hd so bénh an nhung cé truong hop co quan giam dinh tir
chdi giam dinh qua ho so véi 1y do bi hai con song ma khong dén trung tam gidm
dinh nén khong du diéu kién.''® Néu cac co quan c6 tham quyén khong nhanh chong
ap dung cac bién phép té tung can thiét dé thu thap chimg ctr trong d6 c6 giam dinh
phap y thi nguy co bo lot tdi pham 1a rt 16n. Trong khi d6 mét s6 truong hop bi hai
phai tién hanh diéu tri, thuc hién phiu thuat... nén thoi diém sau khi hanh vi pham toi
xay ra co quan giam dinh phap y chua danh gia dugc cac di chimg dé lai ma can thoi
gian 30 — 45 ngay dé giam dinh bd sung danh gia lai di ching. Nhitng trudng hop
nay c6 nhiéu quan diém vé viéc Két luan giam dinh nao sé& 1a can cir dé truy ctu
TNHS.!7

2.2.2.2. Viéc dinh toi danh trong nhiéu truong hop con chuwa chinh xac

Viéc dinh t6i danh sai c6 thé do sai 1am trong danh gia cac tinh tiét cuia vu an.
bac biét viéc khoa hoc ky thuét chua thé dap Uing dugc yéu cau x4c dinh y chi chu
quan cta bi cdo mdt cach rd rang, ngudi tién hanh t6 tung phai nhan dinh thong qua

101 khai, hanh vi... Nhiéu trudng hop c6 nhiéu quan diém giai quyét gitra cac co quan

116 Xem: Nguyén Quang Huy (2025), “Ban v& giam dinh thuong tich qua hd so vu 4n hinh su”, Trang tin Vién kiém sdt
nhdn ddan Thanh phé Ha Noi, tai: https://vkshanoi.gov.vn/Chi-tiét/b224n-vé-gi225m-dinh-thuong-t23 7ch-qua-hd-so-vu-
225n-h236nh-su, truy cap ngay 10/8/2026.

17 Xem: V& Van Thé, Nguyén Thi Xuén (2024), “Vudéng méc trong thyc tién ap dung két luan giam dinh thuong tich va
kién nghi”, Tap chi Toa dan dién tu, tai: https://tapchitoaan.vn/vuong-mac-trong-thuc-tien-ap-dung-ket-luan-giam-dinh-
thuong-tich-va-kien-nghil 1141.html, truy cap ngay 10/8/2026.



https://vkshanoi.gov.vn/Chi-tiết/b224n-về-gi225m-định-thương-t237ch-qua-hồ-sơ-vụ-225n-h236nh-sự
https://vkshanoi.gov.vn/Chi-tiết/b224n-về-gi225m-định-thương-t237ch-qua-hồ-sơ-vụ-225n-h236nh-sự
https://tapchitoaan.vn/vuong-mac-trong-thuc-tien-ap-dung-ket-luan-giam-dinh-thuong-tich-va-kien-nghi11141.html
https://tapchitoaan.vn/vuong-mac-trong-thuc-tien-ap-dung-ket-luan-giam-dinh-thuong-tich-va-kien-nghi11141.html
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tién hanh t6 tung din dén vu 4n bi huy, stra nhiéu lan.

Vi du: Trong vu 4n Duong Ba C, Nguyén Thanh T, Bui Anh T1, Nguyén Tri
D bi Tda 4n cip so thdm tuyén pham t6i CYGTT theo diém c khoan 3 Diéu 134 BLHS
nam 2015. Sau khi xét xtr so thim, Vién truong Vién kiém sat nhan dan thanh phd C
dé nghi TAND thanh phé C xét xir phtic thim theo hudng huy toan bd ban an hinh sy
so tham dé diéu tra, truy td, xét xir cac bi cao vé toi “Giét nguoi” theo Piéu 123 BLHS
nam 2015. Tuy nhién TAND thanh phd C di khong chip nhin khang nghi cua Vién
trudng Vién kiém sat nhan dan thanh phd C va giir nguyén ban an hinh sy so tham.
(xem Hop 2, Phy luc 2). Trong vu 4n nay, giita cac bi cao va bi hai Nguyén Quang L
khong c6 méau thudn véi nhau nhung vi nhin nham ma céc bi cao ¢6 hanh vi dung vo
chai bia va dao ty ché 1a nhitng hung khi nguy hiém dénh, chém lién tiép vao ving
dau cia bi hai 13 ving trong yéu trén co thé con ngudi cho dén khi anh L quy xudng
duong thi cac bi cdo méi ding lai. Cac bi céo co dit kha nang nhan thirc vé tinh nguy
hiém ctia hanh vi ctia minh, c6 thé gay nguy hiém dén tinh mang cta bi hai nhung
van thuc hién hanh vi mot cach quyét liét, bat chap hau qua xay ra. Thoi diém xay ra
vu an 12 01 gio sang ngay 26/11/2022, dia diém 1a qubc 16 1 (dudng T), ca thoi gian
va dia diém déu cho thiy bdi canh xay ra vu viée s& c6 it ngudi qua lai va viée cac bi
cao sau khi théy dau cua L chdy mau thi Ién xe chay vé nha, bé mic bi hai dang bi
thuong nang, nam & hién trudng xdy ra vu viéc ma khong c6 hanh vi ctru gitp bi hai
du khong c6 gi ngan can cac b céo, da thé hién rang cac bi cao chip nhan ca hau qua
bi hai L bi thuong khong dugc cip ctiru ma chét. Tuy nhién ca ban an so thim va phuc
tham déu danh gia sai van dé thir nhat va khong 1am 16 tinh tiét trong van dé th hai
dan dén dinh sai toi danh cho cac bi cdo. Quyét dinh giam déc tham da danh gia lai
murc do va tinh chat nguy hiém cta hanh vi va y thirc bd mac, bo di cua cac bi céo dé
huy toan bo Ban an so tham va phuc thim vé vu 4n nay dé giao cho Vién kiém sat
nhan dan cip cao tai Thanh phd Hd Chi Minh dé diéu tra lai vu an nhung Quyét dinh
giam ddc tham cling khong dua ra nhan dinh vé y thirc cua céc bi cdo khi béd méc bi
hai trong boi canh 12 01 gid sang va trén dudng qubc 16 I. Do d6, viéc diéu tra lai can
1am 9 bbi canh cac bi cdo bo di, bd mic bi hai dé 1am rd céc ndi dung: Thoi diém d6
c¢6 phuong tién di chuyén trén duong khong? Céc bi cao c6 nhin thiy T2 quay tré lai dua
L di bénh vién khong?

Vi¢e dinh t0i danh sai con do quy dinh phép ludt chua 16 rang, chua cé hudéng
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dan ap dung thdng nhét, din dén con nhiéu quan diém khac nhau. Nhu vu an Tran
DPtrc M, Nguyén Manh H1 va Dam Vin N bi xét xir vé t6i “Hanh hung dong d6i” c6
nhiéu quan diém vé viéc dinh t6i danh (xem Hép 3, Phu luc 2). Tuy nhién, quy dinh
tai khoan 1 Diéu 398 BLHS niam 2015 vé truong hop ngudi nao trong quan hé cong
tac ma CYGTT hodc gay ton hai cho strc khoe ctia dong doi ma khong thude trudng
hop quy dinh tai Piéu 134 BLHS nidm 2015 khong bao gém truong hop ma bi hai
hodc nguoi dai dién cua bi hai khong yéu cau khéi td vu an hinh sy. Con vé tinh tiét
dinh khung tang ndng “gay hau qua nghiém trong” hién nay chua c6 van ban hudng
din. Néu dan chiéu quy dinh tai Muc 6 Thong tu lién tich s6 01/2003/TTLT-
TANDTC- VKSNDTC-BCA-BTP-BQP ngay 11/8/2003 va Diém a tiéu muc 3.4 muc
3, phan I Thong tu lién tich s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-BTP
ngay 25/12/2001 1a khong phi hop. Viée ap dung tinh tiét “lam chét mot ngudi” phai
duoc hiéu 1a nan nhan chét vi thuong tich hoac ton hai strc khoe do ngudi pham toi
gay ra. Tuc 1a giita thuong tich hodc t6n hai cho stc khoe va cai chét cia nan nhan
c6 mbi quan hé nhan qua.''® Con trudng hop nan nhén ty st khong phai 1a “lam chét
mot ngudi”. Nhu vay trong tinh hudng da néu M, H1, N da thyc hién hanh vi c6 du
dau hiéu cau thanh t6i CYGTT hoic GTHCSKCNK nhung do dai dién cia bi hai
khoéng c6 don yéu cau khoi t6 vu an hinh su nén khong thé khoi td vu an vé toi
CYGTT hoic GTHCSKCNK:; M, N ciing khéng pham t6i hanh hung dong d6i do
hanh vi da du dau higu cau thanh t6i CYGTT hosic GTHCSKCNK.

Thuyc tién ciing ghi nhan nhiéu trudng hop ngudi nha bénh nhan hanh hung y
bac si, nhan vién y té nhung chi bi xét xu vé toi gay roi trat tu cong cong do ty 1¢
TTCT chua dén 11%, khong c6 cac dau hiéu tir diém a dén diém k khoan 1 Diéu 134
BLHS nam 2015. Nhu vu con trai bénh nhan chui méng, danh vao dau vao mat nam
diéu dudng tai Bénh vién Pa khoa tinh Nam Pinh!'"®; vy Tran Tuan Anh 1a con trai
bénh nhan ding tay tat nhiéu cai vao ving mit ciia nhin vién y té tai Bénh vién Hiru
nghi da khoa Nghé An'%... Miac du Nghi dinh s6 06/2013/ND-CP ngay 09/01/2013

118 Xem: Muc VI Nghi quyét 01-HDTP/NQ ngay 19/04/1989 cua Hoi dong Tham phan Toa 4n nhan dén t6i cao vé
thuong tich dn dén chét nguoi.

119 Xem: Nguyén Tién (2025), “Dé khong xay ra nhimng vu hanh hung nhan vién y t&”, Tuéi tré online, tai:

https:/tuoitre.vn/de-khong-xay-ra-nhung-vu-hanh-hung-nhan-vien-y-te-20250509073729852 .htm truy cép ngay 10/8/2026.

120 Xem: Pirc Ngoc (2025), “Cong an thong tin gi vé vu nit nhan vién y té bi danh tai bénh vién”, Tudi tré online, tai:
https://nld.com.vn/cong-an-thong-tin-gi-ve-vu-nu-nhan-vien-y-te-bi-danh-tai-benh-vien- 196250603144601798 htm, truy
cap ngay 10/8/2026.



https://tuoitre.vn/de-khong-xay-ra-nhung-vu-hanh-hung-nhan-vien-y-te-20250509073729852.htm
https://nld.com.vn/cong-an-thong-tin-gi-ve-vu-nu-nhan-vien-y-te-bi-danh-tai-benh-vien-196250603144601798.htm
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ctia Chinh phu di quy dinh vé bao vé co quan, doanh nghiép, theo d6 luc lugng bao
vé chuyén trach & cac co o'y té da tang ca vé s6 luong va cht luong, cac td cong tac
dam bao an ninh trit tu tai cac bénh vién duoc duy tri. 2! Tiép d6, ngay 26/9/2013,
Bo truong B Cong an va Bo truong BO Y té dd ky Quy ché phdi hop sé 03/QC-
BCA-BYT vé cong tac dam bdo an ninh, trat tu trong linh vuc y té. Song thyc tién
van ghi nhan nhimng dién bién phirc tap vé an ninh, trat ty xdy ra tai cac co s y té;
van dé hanh hung cac y béc si, nhan vién y té ma dic biét Ia tinh trang ngudi nha bénh
nhan hanh hung céc y béc si, nhan vién y té. Tai Ky hop thir 10 Qudc hoi khod XV,
Bo truéng B Y té Pao Hong Lan cho biét tinh trang bao hanh nhén vién y té khong
giam ma ngdy cang gia ting, tinh chat nghiém trong hon'?2. Mic du diém d khoan 1
Diéu 134 BLHS nam 2015 d4 quy dinh thém truong hop CYGTT hoic GTHCSKCNK
ma ty 16 TTCT dudi 11% nhung c6 thém dau hiéu d6i voi nguoi chita bénh cho minh
thi van pham t6i CYGTT hoic GTHCSKCNK nhung thyc té cho thay cac trudng hop
ngudi bénh tryc tiép CYGTT hodc gy ton hai cho strc khoé ctia nhan vién y té khong
pho bién, trong khi thudng xuyén xay ra viéc ngudi nha bénh nhan hanh hung y bac si,
nhan vién y té. Viéc chua c6 hudng dan vé cac truong hop CYGTT hoic GTHCSKCNK
d6i voi can bo, nhan vién y té dang thuc hién nhiém vu 13 trudng hop “déi voi nguoi
dang thi hanh c6ng vu hoic vi 1y do cong vu ciia nan nhan” da 1am han ché cong tac
dau tranh phong chéng loai toi pham nay. Trong khi khoan 1 Piéu 5 Luat Can b,
cong chuc quy dinh “céng vu la hoat dong do cdan bg, cong chirc thyuc hién nghia vu,
quyén han dwoc giao theo quy dinh ciia cdp ¢ tham quyén va ciia phdp ludt nham
thuwe hién quan 1y nha nede va dap vmg nhu cau chung ciia xa hoi”. Nhu vay viéc giai
thich truong hop CYGTT hoic GTHCSKCNK d6i v6i can bd, nhan vién y té dang
thue hién nhiém vu 13 “ddi voi ngudi dang thi hanh cong vu hodc vi 1y do cong vu
cua nan nhan” 1a phu hgp. Viéc xtr ly nhitng hanh vi vi pham phép luat nay khong
dung tinh chit va mirc d6 nguy hiém s& khong bao dam viéce gido duc va phong ngira

to1 pham.

121 ¢ Oanh (2019), Thyc hién Quy che phdi hop giita B6 Cong an va By Y té: Gén két ¢am bao an ninh trat ty trong
linh vyc y te Bdao Svee khoé va doi song dién nit, tai: https://suckhoedoisong.vn/thuc-hien-quy-che-phoi-hop-giua-bo-
cong-an-va-bo-y-te-gan-ket-dam-bao-an-ninh-trat-tu-trong-linh-vuc-y-te-169158866.htm, truy cép ngay 10/8/2026.

122 Quynh Nga (2025), B6 truéong Dao Hong Lan néi vé tinh trang bao hanh nhan vién y té, Bdo Cong Thuong, tai:
https://congthuong.vn/bo-truong-dao-hong-lan-noi-ve-tinh-trang-hanh-hung-nhan-vien-y-te-428072.html, truy cap
ngay 10/8/2026.



https://suckhoedoisong.vn/thuc-hien-quy-che-phoi-hop-giua-bo-cong-an-va-bo-y-te-gan-ket-dam-bao-an-ninh-trat-tu-trong-linh-vuc-y-te-169158866.htm
https://suckhoedoisong.vn/thuc-hien-quy-che-phoi-hop-giua-bo-cong-an-va-bo-y-te-gan-ket-dam-bao-an-ninh-trat-tu-trong-linh-vuc-y-te-169158866.htm
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135

Nhiéu trudong hop tuy thoa méan quy dinh vé chuan bi pham t9i CYGTT hoic
GTHCSKCNK nhung lai xét xtr vé t6i pham khac. Nhu di duoc phan tich & trén, quy
dinh vé chuan bi pham t6i CYGTT hoic GTHCSKCNK mau thuan véi ngay khoan
1 trong cung mot diéu luat. Bén canh do, viéc mé ta hanh vi giéng vO1 hanh vi cia
mot s6 toi nhu: toi gy rdi trat ty cong cong (Picu 318); t6i ché tao, tang trit, van
chuyén, sir dung, mua béan trai phép hodc chiém doat vil khi quan dung, phuong tién
k¥ thuat quan sy (Diéu 304); tdi ché tao, tang trir, van chuyén, sir dung, mua ban trai
phép hoac chiém doat vat liéu nd (Diéu 305); to1 ché tao, tang trit, van chuyén, Sur
dung, mua ban trai phép hodc chiém doat sung san, vii khi tho so, vii khi thé thao
hoic cong cu hd tro (Diéu 306) dan dén trong thyc tién nhiéu vu an du c6 cac dau
hiéu chudn bi pham t6i CYGTT hoic GTHCSKCNK nhung van bi diéu tra, truy to
va xét xtr vé cac t0i danh khac. Nhu vu 4n Lé Thé L va cac déng pham bi TAND khu
vue X tinh B xét xtr so tham, TAND tinh B xét xtr phuc tham vé toi “Gay roi trat tu
cong cong” (Hop 4, Phu luc 2). Céc bi cao c¢6 hanh vi chuan bi thanh kim loai vudng
c¢6 chiéu dai 1,33m; vo chai bia (mdi d6i twong cAm khoang 02 dén 03 vo6 chai bia)
dé danh nhau. Nhu vay céc bi cao dd chuan bi hung khi nguy hiém véi muc dich gay
thuong tich hoac GTHCSKCNK, thoa man cac d4u hiéu quy dinh tai khoan 6 Diéu
134 BLHS nam 2015 vé trudng hop chuan bi pham t6i CYGTT hoic GTHCSKCNK.
Tuy nhién ciing trong vu an nay, bi cao L ¢6 hanh vi ding tay ddm 02 phat vao mat
H2 nhung do ty 1¢ TTCT chua dén 11% nén hanh vi khong cdu thanh t6i CYGTT
hodc GTHCSKCNK theo quy dinh tai khoan 1 Diéu 134 BLHS nam 2015. Nhu vay,
mic du vai tro ciia bi cdo cling nhu tinh nguy hiém ctia hanh vi ciia bi cao L trong vu
an cao hon so voi cac bi cdo con lai nhung do hau qua TTCT chua dat mirc do BLHS
quy dinh nén khong co cin cit dé khai t6 theo khoan 1 Piéu 134 BLHS nam 2015,
con nhitng b1 cdo khac du chua c6 hanh vi tdc dong gay thiét hai cho suc khoé cua
ngudi khac nhung c¢6 cin ctr dé khai t6 theo khoan 6 Diéu 134 BLHS niam 2015. Do
d6, thuc té qua trinh giai quyét vu an cac co quan tién hanh té tung da thu hut cac
hanh vi vé toi “Gay roi trat tu cong cong”. Co quan diéu tra da khai td, vién kiém sat
d3 truy t6 vé t6i “Gay rdi trat tu cong cong”. Tod 4n cap so tham, phuc thim cin ctr
tinh tiét “qua trinh dudi danh nhau cac dbi tuong di xe voi tdc do cao, lang lach, danh

vong, ru ga truy dudi nhau trén dudng” va “hanh vi cta cac bi cdo anh huong xau dén
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an ninh trat tu, an toan xa hoi” dé xét x\r cac bi céo vé toi “Gay roi trat tu cong cong”.
Nhu véy tuy viéc dinh toi danh khong dang vé6i quy dinh tai khoan 6 Diéu 134 BLHS
nam 2015 nhung lai hop 1y, bao dam sy céng bang cua phap luit.

Ngoai ra viéc dinh t6i danh sai con do cac thuat ngit phap 1y khong thong nhat,
chua chinh xéc trong cac van ban té tung. Trong sd 23279 ban an xét xtr theo Diéu
134 BLHS niam 2015 dugc cong bd trén trang congbobanan.toaan.gov.vn tir ngay
01/01/2018 dén ngay 31/12/2025 chi c6 02 ban an tuyén vé tdi cb ¥ gdy ton hai cho
sttc khoé cuia ngudi khac, tuy nhién hai ban 4n nay phan noi dung vu an trich dan cac
két luan giam dinh déu sir dung thuat ngir thuwong tich'?*. Ngoai 02 ban 4n nay, trong
thue té nhiéu vu an cac két luan giam dinh phap y duoc trich dan trong cac ban an
déu quy vé thuong tich dé tinh ty 16 TTCT mic du ¢6 nhirng truong hop hau qua xay
ra khong chi c6 thuong tich ma con ¢o ca ton hai cho strc khog.

Vi du: tai Ban an s6 70/2018/HSST ngay 16/5/2018 ctia TAND huyén Cu Chi,
phan “Noi dung vu 4n” c6 néu Két luan giam dinh phap y vé thuong tich s
679/TgT.16 ngay 21/10/2016 ciia Trung tam Phap y S¢ 'y té thanh phd HO Chi Minh,
trong d6 c6 vét thuong lung trai, thdu nguc gy tran mau mang phoi trai, di duoc
diéu tri phau thuat ndi soi léy mau, dan luu mang phéi, hién con: 01 seo dam kich
thudce 2 x 0,2 cm; 04 seo md ndi soi, 02 seo dan luvu tai vung man suon trai; con dich
khoang mang phoi, xep phdi ving day phdi trai; co han ché chirc nang ho hap mot
phan; két luan thuong tich do vat sic nhon giy ra, c6 ty 18 35%. Theo Thong tu
22/2019/TT-BYT ngay 28/8/2019 cuaBo 'Y té thi cac hau qua “01 seo dam kich thudc
2 x 0,2 cm; 04 seo md ndi soi, 02 seo dan luu tai viing man sudn trai” duge xac dinh
1a TTCT do thwong tich'*, con hau quéa “con dich khoan mang phodi, xep phodi viing
day phoi trai; c6 han ché chirc ning ho hip” 1a TTCT do bénh, tat hé ho hap'?’, 1a ton
hai cho sirc khoé. Nhu vay, hau qua xay ra bao gom ca thuong tich va ton hai sirc

khoé nhung Két luan giam dinh phép y chi sir dung khai niém “thwong tich” dé danh

12 Ban an s6 92/2022/HS-PT ngay 07/12/2022 ciia TAND tinh Pht Tho va Ban an s6 103/2020/HS-PT ngay
23/9/2020 cia TAND tinh Phua Tho.

124 Chyong 8 Ty 1& phén tram tén thuong co thé do tén thuong phan mém, Bang 1 Ty 18 phin tram ton thuong co thé
do thuong tich, Thong tu 22/2019/TT-BYT ngay 28/8/2019 ctia B§ Y té quy dinh ty 1& phan trim ton thuong co thé
str dung trong gidm dinh phap y, gidm dinh phéap y tim than.

125 Churong 3 Ty 1& phan trim t6n thuong co thé do bénh, tt hé ho hap, Bang 2 Ty 1é phan tram ton thuong co thé
do bénh, tat, Thong tu 22/2019/TT-BYT ngay 28/8/2019 ciia B6 Y t& quy dinh ty 1& phan trim ton thuong co thé sir
dung trong giam dinh phap y, giam dinh phéap y tim than.
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gia tat ca nhiing hdu quéa do hanh vi pham td1 gay ra cho bi hai dan dén Céo trang cua
vién kiém sat truy t6 vé& t6i CYGTT va Ban an quyét dinh vé t6i CYGTT.

Mot vi du khac 12 Ban an s6 01/2026/HS-ST ngay 16/01/2026 ctia Toa 4n quin
su Khu vuc 2 Quén khu 5 ¢6 trich dan Bién ban giam dinh phap y s6 100/PY ngay
10/4/1992'26 ctia Phong K¥ thuat hinh sy Cong an tinh Pik Lak ddi voi bi hai Tran
Nhan Y thé hién: Nguyén nhan chét ctia Tran Nhan Y 1a do gdy xwong, thung v da
day gy nén tu mau, xuat huyét hoai tir dan dén suy ho hip, suy tuan hoan, nhidm doc
do nhiéu chan thuong & nguc, lung, bung. Trong dé, chan thuong vung nguc, lung,
bung din dén tu mau, giy xuong, thing da day 1 chan thuong quyét dinh. Déi chiéu
v6i Thong tu 22/2019/TT-BYT ngay 28/8/2019 ctia BO Y té thi cac vét thuong giy
xuong, thung da day duoc quy dinh 1a TTCT do thuong tich.'?” Nhu vay hau qua truc
tiép ctia hanh vi pham toi 14 thuong tich gy xuong, thung v& da day, day 1a nguyén
nhan giy nén tu mau, xuat huyét hoai tir din dén suy ho hép, suy tuan hoan, nhiém
doc 1am cho bi hai chét. Do d6 trudong hop nay phai xac dinh 14 t6i CYGTT nhung
Céo trang cua vién kiém sat va Ban 4n cia toa an déu xac dinh 13 toi cb y
GTHCSKCNK Ia chua dung.

2.2.2.3. Viéc quyét dinh hinh phat trong nhiéu triong hop chwa twong xirng
Véi tinh nguy hiém ciia hanh vi pham t3i

Viéc quyét dinh hinh phat di v6i ngudi pham toi 12 qua trinh can nhac nhiéu
yéu t6 nham bao dam tinh cong bang, nghiém minh va nhan dao cta phap luat hinh
su dé xac dinh mot murc hinh phat twong tmg nam trong khung hinh phat luat dinh.
Déi véi toi CYGTT hoic GTHCSKCNK, cac tinh tiét vu an thuong rat da dang: tir
cac vu bao lyc boc phat vi mau thuin ca nhan cho dén nhitng hanh vi ¢6 to churc,
mang tinh chat c6n d6 hodc tra thi. Du 4p dung cing mot khung hinh phat luat dinh
nhung doi hoi phai ca thé hoa hinh phat trong timg vu 4n cy thé. Tuy nhién nhiéu

truong hop tinh chat va mure do nguy hiém cho x4 hdi cua hanh vi pham toi lai chua

126 \/y 4n xay ra vao ngay 15/3/1992 nhung sau khi nghe tin nan nhan chét cac bi cao da bo trén cho dén khi bi bat

giit theo Lénh truy nd ngay 29/7/2025. Trudng hop nay theo diém b khoan 1 va diém h khoan 2 Piéu 2 Nghi quyét
41/2017/QH14 ngay 20/6/2017 cua Qudc hoi, ap dung BLHS nam 2015 dbi véi bi céo.

127 tai ‘Chuong 3 Ty 1¢ phén trim ton thuong co thé do ton thuong hé ho hap, Chuong 4 Ty 1¢ phan trdm ton thuong
co thé do ton thuong hé tiéu hoa, Bang 1 Ty 1¢ phan tram ton thuong co thé do thwong tich, Théng tu 22/2019/TT-
BYT ngay 28/8/2019 ciia Bo Y té quy dinh ty 1& phan trim ton thuong co thé sir dung trong giam dinh phép y, giam
dinh phap y tAm than.
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tuong xtng v6i mirc hinh phat. C6 thé ké dén mot sb truong hop nhu sau:

Trude hét, viéc danh gia vai tro cua nguoi pham t0i trong mot s vu an con
chua twong xtmg dan dén chua cé thé hoa duoc hinh phat. Nhu vu 4n Tran Dinh H1,
Pham Kién Q va Giang Vin T bi xét xir vé t6i CYGTT (xem Hop 5, Phu luc 2). Toa
an cap so tham di cho cac bi cao hudng hai tinh tiét giam nhe TNHS “Ngudi pham
t6i ty nguyén bodi thuong thiét hai”, “Nguoi pham toi thanh khan khai bao” ciing nhu
cac tinh tiét giam nhe theo khoan 2 Diéu 51 BLHS niam 2015. Tuy nhién, ddi véi bi
cao HI 1a nguoi td chure, ¢6 vai tro chinh 16i kéo céac bi cdo khac tham gia, truc tiép
chuan bi chd an, dia diém ban bac, cong cy, phuong tién, phan cong cac bi cdo khac
chuan bi thém hung khi, phan cong ngudi di tham thinh va chuan bi trude viéc che
giéu to1 pham. Sau khi xdy ra mau thun, bi cdo H1 nhiéu lan goi di¢n nho nguoi
danh nhoém ctia H2 bi tir chdi nhung bi cdo van khong dimng lai ma tiép tuc goi dién
trao doi véi Q cho théy tinh chat quyét li¢t thuc hién t0i pham dén cung cua bi cao.
Con T va Q la nguoi giup strc, thye hanh tich cuc nén cac bi cdo phai chiu TNHS sau
bi cdo H1. Mic du Toa 4n cip so tham cho céc bi cao 02 tinh tiét giam nhe quy dinh
tai khoan 1 va nhiéu tinh tiét giam nhe theo khoan 2 Piéu 51 BLHS nam 2015 nhung
murc hinh phat ma Toa 4n cap so tham ap dung cho céc bi cdo la chua tuong xing voi
vai tro cua cac bi céo trong vu an, tinh chit vu 4n va hau qua do hanh vi pham t61 ma
cac bi cdo gay ra.

Tiép d6, c6 trudng hop danh gia sai cac tinh tiét 1am ting tinh nguy hiém cua
hanh vi pham t01 quy dinh tai khoan 1 Piéu 134 BLHS niam 2015 dan dén xac dinh
khung hinh phat chua dang. Nhu vy 4n Tran V bi toa an cap so tham ap dung tinh tiét
“C6 tinh chat con d6” quy dinh tai diém i khoan 1 Piéu 134 BLHS nam 2015 (xem
Hgp 6, Phy luc 2). Tuy nhién, trong vu 4n nay bi hai cling c6 15i boi véi cuong vi 1a
cép trén, trong XU su voi chién si vi pham da thiéu kiém ché, tat vao ma trai cia V
trudc. Ngay 30/01/2022 anh Q cling da bi xur 1y ky luét véi hinh thue “Céanh cdo”. Do
d6 viéc Toa an cap so tham 4p dung tinh tiét “C6 tinh chit con d6” ddi voi bi cao V 1a
khong dung.

Bén canh d6, mot sd vu 4n con c¢6 nhan dinh sai 1am trong vi¢c danh gid tinh

tiét giam nhe quy dinh tai Diéu 51 BLHS nidm 2015, din dén viéc quyét dinh hinh
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phat khong phu hop véi hanh vi pham toi. Nhu vu an Poan Manh C pham t61i CYGTT
(xem Hop 7, Phu luc 2). Trong vy an nay, HDXX 4p dung tinh tiét giam nhe “Pham
16i trong truong hop bi kich ddng vé tinh than do hanh vi trdi phdp ludt ciia nguoi bi
hai gdy ra” d6i v6i bi cdo C. Tuy nhién, hanh vi cia bi hai N dubi theo, dung gay rat
kim loai vut bi cao C 1a do trude do6 bi cdo C da c6 hanh vi dung gay rat kim loai vut
vao ngudi bi hai N khi hai bén dang giai quyét mau thuin bang 16i noi. Mt khac, tuy
bi hai N c6 hanh vi vut bi cdo C nhung khong trung, cung luc dé, bi cdo C da dung
gdy vut tring go ma bi hai N 1am N ngi xubng duong, sau dé bi cdo C tiép tuc vut
mot cai vao tran N. Do d6, truong hop nay, C chua thé coi 1a bj kich dong vé tinh
than do hanh vi trai phap luat cua bi hai ma chi co thé duoc huong tinh tiét gidm nhe
“Nguoi b hai cling ¢6 15i” theo quy dinh tai khoan 2 Diéu 51 BLHS nam 2015.
Trong truong hop hanh vi CYGTT hodc GTHCSKCNK gay TTCT cho nhiéu
ngudi & cac murc khac nhau, tai cac khung hinh phat khac nhau thi thuc tién xét xir
c¢6 nhiéu vudng mic trong viéc ca thé héa hinh phat va dam bao tinh cong bang do
quy dinh tai Diéu 134 BLHS nam 2015 khong quy dinh truong hop giy thuong tich
hodc gdy t6n hai cho strc khoe ciia 02 nguoi tré 1én ma ty 1¢ TTCT ciia mdi nguoi ¢
mot khoang khac nhau (ngudi thir nhat: dudi 11%, ngudi thir hai: tir 11% dén 30%,
ngudi thir ba: tir 31% dén 60%, nguoi tha tu: trén 61%). Nhu vu an DPing Hoang S
va Bang Phudc Q pham t01 CYGTT (xem Hop 8, Phu luc 2). S da gay TTCT cho 02
ngudi, hanh vi thir nhét 12 gdy TTCT cho anh C, ty 1¢ ton thuong 12 09%, véi tinh tiét
ting niang “dung hung khi nguy hiém” pham t6i CYGTT hoic GTHCSKCNK theo
diém a khoan 1 Piéu 134 BLHS nam 2015 véi khung hinh phat tir cai tao khong giam
giit dén 03 nam hodc phat ti tir 06 thang dén 03 nam. Hanh vi th hai 1a gdy TTCT
cho 6ng S1, ty 18 ton thuong 13 12%, vé6i tinh tiét ting nang “dung hung khi nguy
hiém”, nhu vay S pham t6i CYGTT hoic GTHCSKCNK theo diém ¢ khoan 2 Diéu
134 BLHS nam 2025 véi khung hinh phat tir 02 ndm dén 06 nam ti. Tuy nhién, voi
1ap luén réng do gid1 han cua viéc xét xu, Ban an s6 26/2024/HS-ST ngay 17/6/2024
ctia TAND tinh DT di quyét dinh vé hinh phat véi Pang Hoang S vé t6i CYGTT, ap
dung diém d khoan 2 Diéu 134; diém b, s khoan 1, khoan 2 Diéu 51; khoan 1 diéu 54
BLHS niam 2015 xir phat S 01 ndm 09 thang tii, dudi mirc thip nhat cua khung hinh phat.



140

Trong mot vu 4n khac Ninh Van N pham t01 CYGTT, vién kiém sat dua ra
quan diém truy t6 ap dung thém tinh tiét “Pham ti 02 lan tré 1én” d6i véi bi cdo
nhung HDXX bac quan diém nay vé6i 14p ludn do hanh vi pham t6i caa bi cao dbi voi
cac bi hai 14 lién tuc va trong cung mot thoi gian, khong gian va dia diém nén viéc ap
dung quy dinh tai diém c khoan 2 Diéu 134 BLHS nam 2025 1a khong thoa déng (xem
Hop 9, Phu luc 2). Cac hanh vi cua N da gay TTCT cho 02 nguoi, trong d6: Hanh vi
thir nhit gdy TTCT cho 6ng T v&i ty 16 01%, hanh vi thi hai gdy TTCT cho ong M
v6i ty 18 TTCT 1a 13%; hanh vi ciia bi céo sir dung hung khi nguy hiém va thé hién
tinh chét con do. Tuy nhién, cdo trang cia Vién kiém sat truy t6 Ninh Van M vé toi
CYGTT theo quy dinh tai diém c, d khoan 2 Piéu 134 BLHS nam 2015, dé xuét xir
phat bi cdo tir 24 thang dén 30 thang ti. Con Quyét dinh cia HPXX xac dinh hanh
vi cia Ninh Van M pham t01 ddi véi cac bi hai 13 lién tuc va trong cung mot thoi gian,
khong gian va dia diém nén hanh vi ctia bi cdo chi thoa man tinh tiét dinh khung quy
dinh tai diém d khoan 2 Diéu 134 BLHS nam 2015. Do d6, cén ctt diém d khoan 2
Diéu 134; Piéu 38; diém b, s khoan 1, khoan 2 Diéu 51 BLHS HPXX di xir phat
Ninh Van T 24 thang tu.

Qua hai vi du trén c6 thé thdy quan diém giai quyét vy 4n cia vién kiém sat va
cac toa 4n trong truong hop bi cdo gy TTCT cho nhiéu ngudi con ¢ sy khac nhau.

Cuoi cing, viéc ap dung cac hinh phat thé hién sy khoan hong cua phép luat,
khong cach ly ngudi pham toi khéi xa hdi nhur cai tao khong giam giit, phat ti nhung
cho hudng an treo, con han ché (xem Biéu 2.6). C6 quan diém cho rang t6i pham
CYGTT hoic GTHCSKCNK thé hién tinh con dd, hung hin ctia nguoi pham ti, néu
dé bi cdo tu cai tao ¢ ngoai xa hoi s& gy nguy hiém cho cong dong. Do d6, nhiéu vu
an toa an da danh gia khong dting tinh chat, mic d6 nguy hiém ciia hanh vi pham toi
cling nhu nhan than ctia ngudi pham tdi nén khong cho bi cdo dugc hudéng an treo
hay céac hinh phat khac nhe hon. Bén canh d6, han ché vé ngudn chi phi to chuc thi
hanh hinh phat cai tao khong giam gitr va tam 1y e ngai viéc &p dung hinh phat nay
khong du stre ran de, gido duc ngudi pham td1 cling 1a nhiing 1y do 1am giam ty 1€ ap

dung cac hinh phat thé hién sy khoan hong ctia phap luat.
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Biéu 2.6. Tinh hinh ap dung hinh phat d6i véi cac bi cao pham tdi c6 y giy
thwong tich hoic giy ton hai cho sitc khée ciia ngudi khac
(Don vi: %)

(Nguén: Phong Tham muu Tong hop, Vin phong TAND t6i cao, s6 liéu tir nam 2018 — 2025)

Dac biét viéc &p dung hinh phat tu ddi véi NCTN pham t0i CYGTT hoac
GTHCSKCNK vén pho bién. Trong giai doan dugc nghién ctru, khong c6 trudong hop
nao NCTN dugc mién TNHS va chuyén sang cac bién phap giam sat, gido duc khac
quy dinh tai Muc 2 Chuong IX BLHS nim 2015. Diéu nay c6 thé xuét phat tir quy
dinh tai diém a, diém b khoan 2 Piéu 91 theo d6 nguoi tir di 16 tudi dén dudi 18 tudi
pham t61 CYGTT hodac GTHCSKCNK it nghiém trong, pham tdi nghiém trong va
nguoi tir di 14 tudi dén dudi 16 tudi pham t6i CYGTT hoic GTHCSKCNK rat
nghiém trong thi khong duoc xem xét mién TNHS da gay tdm 1y e ngai cho céac co
quan tién hanh t6 tung khi giai quyét cac vu 4n c6 NCTN pham t6i CYGTT hoic
GTHCSKCNK (xem Biéu 2.3).

2.2.2.4. Viéc dp dung én 1é con han ché, con thiéu dan 1é vé tdi co y gdy thuwong
tich hodc gdy ton hai cho sirc khoé ciia nguoi khdc

Theo khéo sat trén trang congbobanan.toaan.gov.vn tir ngdy 01/01/2018 dén
ngay 31/12/2025 chi ¢6 08 ban an xét xir vé t6i CYGTT hoic GTHCSKCNK c6 ap
dung an 1& dugc cong bd. Trong d6 c6 02 ban an ap dung an 1& s 17/2018/AL, 01
ban 4n ap dung an 18 s6 01/2016/AL, 04 ban an ap dung an 18 s6 47/2021/AL, 01 ban
an ap dung an 18 s6 59/2023/AL (xem Phu luc 5). Cac ban an ap dung an 18 cha yéu
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lién quan dén tinh tiét dinh khung ting ning “Co tinh chat con dd”, va cac truong hop
ma cap phtic thAm cho ring cap so tham di sai 1am khi xét xir vé& t6i CYGTT hoic
GTHCSKCNK, can xac dinh toi danh 14 toi giét nguoi. Trong s6 17 4n 18 hinh sy d3
dugc cong bd ciing khong c6 4n 18 nao vé to6i CYGTT hoic GTHCSKCNK.

Hién ¢6 nhiéu quan diém khac nhau lién quan dén An 1€ s6 47/2021/AL. Thuc
té, qua trinh diéu tra, truy t6, xét xtr c6 nhiing vu an bi cdo dung hung khi nguy hiém
tan cong vao vung trong yéu trén co thé cua bi hai nhung bi hai khong chét ma chi bi
thuong tich. Nhitng vu an nhu thé trudc khi c6 An 18 s6 47/2021/AL d4 ton tai nhimng
quan diém khac nhau, song An 18 s6 47/2021/AL chua thé giai quyét duoc hét nhitng
vuéng mic vé xac dinh tdi danh trong thuc tién, mot s6 trudng hop ap dung An 18 s6
47/2021/AL chua ding.

Vi du: Bui Thi Hai Y va Bui Vin N 1a bac chau, do Y ¢6 xich mich mau thuan
v6i hang x6m nén ong N c6 dén nha Y gip dé néi chuyén khuyén ngan Y khong dugc
hdn 140 véi gia dinh va nguoi khac. Khi 6ng N dén trude ctra nha Y thi Y dong ctra
va tat dién, ong N got Y md cua ra dé noi chuyén, Y so 6ng N pha ctra nén m¢ ctra
va bat dién trong nha di ra ngoai hién thi 6ng N dung deén cua dién thoai soi vao mat
ciia Y. Y c6 néi ong N dirng soi nhung 6ng N van tiép tuc soi vao mit Y sau do c6
101 ndi thach thirc Y. Do qua buc tirc nén Y di dung tay phai 1dy 01 con dao bau dai
31cm ngay gan chd Y dung, ddm mot nhat vao phan bung phia trude bén trai clia ong
N. Sau d6 6ng N dung tay trai ciia minh tim vao c6 tay cia Y dang cam dao va giang
co mot luc thi con dao trén tay Y vang ra, 6ng N kéo Y nga xudng dat va dung chan
da 03 phat vao dau ciia Y khién Y nam xudng dét. Luc ndy c6 anh M dén can ngin
va dua ong N di cdp ciru. Ban 4n phuc tham sb 53/2022/HS-PT ctia TAND tinh Hoa
Binh d3 nhén dinh ring: bi cdo dung dao 14 hung khi nguy hiém dam vao ving bung
ctia bi hai 1a viing trong yéu trén co thé con ngudi. Bi hai khong chét 1a ngoai ¥ mudn
cht quan cta b cdo. Trudng hop nay, Toa an so tham phai xac dinh bi cao chiju TNHS
vé t01 “Giét ngudi”, tinh hudng phap 1y tai vu an twong tu véi tinh hudng phap 1y cta
vu an trong An 1¢ s6 47/2021/AL. Do d6 cap phuc tham da hiy ban 4n hinh su so
tham sb 28/2022/HS-ST ngay 30/8/2022 cia TAND huyén Yén Thuay dé diéu tra lai.

Tuy nhién, truong hop nay, bi cdo Y bi bi hai dung 161 n61 thach thirc, bi cédo
khong thé hién su con do, hung han quyét liét, khac hoan toan vdi hanh vi trong An1é
s0 47/2021/AL. Nén viéc Toa an cap phic tham 4p dung An 1¢ s6 47/2021/AL dé huy
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ban 4n hinh sy so tham 1a khong phu hop.

Dé viéc ap dung An 18 s6 47 dugc thng nhét va dang phép luat trong hé thong
Tda an thi TAND ti cao dd ban hanh Cong vin s6 100/ TANDTC-PC ngay 13/6/2023
gri cac Toa an dé quan triét viéc ap dung an 16 s6 47/2021/AL trong d6 nhan manh
rang khong phai trudng hop nao bi cdo c6 hanh vi ding hung khi nguy hiém tén cong
vao ving trong yéu trén co thé cia bi hai ciing 4p dung An 18 s6 47/2021/AL, ma chi
xem xét ap dung an 1€ nay khi cé du cac yéu t& nhu hanh vi cta bi cdo thé hién su
con d6, hung hin, quyét liét, coi thudng tinh mang ngudi khac; bi hai khong chét 1a
ngoai y thirc, mong mudn cha quan cia bi cdo.

Nhiing han ché, bat cap trén khong chi anh huéng dén quyén loi ciia bi céo va
bi hai, ma con 1am giam niém tin ctia x4 hoi vao sy nghiém minh va cong bang cia
phép luét hinh sy.

2.2.3. Nguyén nhin ciia nhitng han ché, vieéng miic

Viéc giai quyét cac vu an vé ti CYGTT hoic GTHCSKCNK la mot qua trinh
phirc tap, doi hoi ap dung dung cac quy dinh ciia phap luat va sy phéi hop chit ché
giita cic co quan t6 tung. Qué trinh nay dién ra & cac giai doan khoi td, diéu tra, truy
td, xét xr, thi hanh 4n, moi giai doan déu doéng vai tro quan trong dé xac dinh ding
tinh chat, mtc d6 caa hanh vi pham t01, tir d6 dinh t01 danh va quyét dinh hinh phat
phtt hop. Pong thoi viée giai quyét vu an cling phai bao dam nguyén tic cong bang,
khach quan, dung ngudi dung tdi va ca thé héa TNHS. Tuy nhién, qua nghién ciru
thue tién xét xir t6i CYGTT hodc GTHCSKCNK cho thay, viéc 4p dung phap luat
con nhiéu bat cap. Co nhiéu nguyén nhan din dén thuc trang nay, cu thé:

2.2.3.1. Nguyén nhan vé quy dinh phdp ludt

Trude hét la nguyén nhan do quy dinh cia Diéu 134 BLHS nam 2015 con
nhiéu diém han ché ca vé ngi dung va hinh thirc. Cu thé, mot sb tinh tiét dinh t61 va
tinh tiét dinh khung ting ning dugc quy dinh chua that su rd rang, thiéu tinh hé thong,
dan dén cach hiéu va ap dung khong thong nhét trong thuc tién. Bén canh d6 cac quy
dinh vé chuan bi pham t6i CYGTT hodac GTHCSKCNK con chua phu hop véi tinh
chat ciing nhu muc d6 nguy hiém ciia hanh vi pham tdi, c6 nhiéu quan diém khong
ddng tinh trong ap dung phap luat. Ngoai ra, tén goi cua tdi pham ciing nhu két cau,
cach dién dat ctia diéu luat chua dam bao tinh khoa hoc va thong nhét trong k¥ thuat

lap phap, chua phan 4nh duoc chinh x4c, ddy du pham vi hanh vi CYGTT hoic



144

GTHCSKCNK dugc diéu chinh. Nhitng han ché nay gay khé khan cho cac co quan
tién hanh t6 tung trong qua trinh dinh t6i danh, x4c dinh khung hinh phat va ca thé
hoa TNHS d6i v4i ngudi pham t6i, 1am giam hiéu qua ap dung phap luat trong thuc tién.

Tiép do la viéc hwéng dan dp dung phdp ludt chia ré rang, day di. Quy dinh
ciia BLHS nam 2015 vé t6i CYGTT hodc GTHCSKCNK hién c6 nhiéu noi dung
chua dugc giai thich rd rang, cu thé, con ¢ nhitng cach hiéu khac nhau dan dén quan
diém 4p dung phap luat ciing khac nhau. Nhu cac ndi dung vé xac dinh t6i danh, phan
biét gitra t01 CYGTT hoac GTHCSKCNK vai céc t01 pham khéac. Hay nhu tai khoan
1 Biéu 134 BLHS niam 2015 c6 quy dinh cac tinh tiét nhu: dung vii khi, dung hung
khi nguy hiém, c6 tinh chat con do... Cac tinh tiét nay khong dugc dinh nghia rd rang,
nén viéc dién giai tuy theo kinh nghiém hodc quan diém c4 nhan cta nguoi tién hanh
t6 tung. TAND t6i cao ¢ giai thich tai Cong van sé 38/NCPL ngay 06/01/1976 va
tai Hoi nghi tong két cong tac nganh Toa an ndm 1995, vé “Con d6”. Tuy nhién, “Con
dd” 1a ndi dén mot con nguoi cu thé con “Co tinh chat con d6” 1a chi tinh chét cua
hanh vi tai thoi diém xay ra nén hai thuat ngir nay la khac nhau. Mot ngudi con do
chua chic hanh dong c6 tinh chat con d6. An 1¢é s6 17/2018/AL c6 hudng din tinh
tiét ndy nhung theo hudng loai trir, khong mang tinh khai quat.'?® Ngay 30/9/2025
Ho6i dong Tham phan TAND ti cao da thong qua Nghi quyét 04/2025/NQ-HDTP
huéng din ap dung cac tinh tiét giam nhe TNHS, cac tinh tiét ting nang TNHS quy
dinh tai Didu 51 va Diéu 52 cia BLHS, trong d6 c6 hudng dan vé “Pham tdi 6 tinh
chat con d6” quy dinh tai diém d khoan 1 Diéu 52 caa BLHS la trudong hop ngudi
pham t6i c6 thai d6 coi thudng phap luat, thudng xuyén gay roi an ninh trat ty, sin
sang dung vii lyc, c6 hanh vi hung han coi thuong tinh mang, sttc khoé ctia nguoi
khac mot cach vo c& hodc do bde phat hodc vi ly do nho nhit san sang dung vii luc
hodc thuong xuyén thuc hién hanh vi uy hiép ngudi khac phai khuat phyc minh.

Viéc thiéu cac an 1é dé lam ré cac quy dinh vé téi CYGTT hodc GTHCSKCNK
cting chuwa dap ung dwoc su thay doi da dang cua thyc tién. Mot sb 4n 18 duge ban
hanh chua d4p mg céc tiéu chi duge quy dinh tai Nghi quyét 04/2019/NQ-HDTP ciia

Hoi dong Tham phan TAND tdi cao vé quy trinh lya chon, cong b va ap dung an 1¢.

128 Xem: Nguyén Huy Hoang (2022), “Mot sb van dé vuéng méc khi xét xir toi ¢d ¥ gay thuong tich”, Tap chi Tod dn
nhan dan dién tir, tai: https:/tapchitoaan.vn/mot-so-van-de-vuong-mac-khi-xet-xu-toi-co-y-gay-thuong-tich7421.html,
truy cap ngay 10/8/2026.
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Thuc tién cho thdy co s& quy dinh phap luat dé phan biét giita toi CYGTT hoic
GTHCSKCNK va céc t6i pham khac ma dién hinh nhu toi giét ngudi van md nhat.
Trong thyc tién xét xtr, nhiéu vu an duge toa cép so thAm x4c dinh 1a tdi “Giét nguoi”
nhung sau d6 cap phiic thAm huy ban 4n dé diéu tra hodc xét xir lai vé t6i CYGTT
hoic GTHCSKCNK dan dén chét ngudi hodc nguoc lai do khong théng nhat trong
danh gié cac tinh tiét vu 4n, ma dic biét 12 nhan dinh vé y thirc ctia ngudi pham to1
khong théng nhat. Thyc tién xét xtr da cho thay cac vu an nhu vy rit da dang vé cac
tinh tiét pham tdi, trong khi quy dinh phap luat khong quy dinh chi tiét hét duge do
phai dam bao tinh khai quat cta luat. Khi ma hudng dan ap dung phép luat con chua
day du, chua ro rang thi vai trd cta an 1¢ 13 rat 1on. Tuy nhién s6 an 1& vé t6i CYGTT
hoic GTHCSKCNK con han ché, nhat 1a ddi v6i cac truong hop 18i ciia nguoi pham toi
13 18i ¢6 y khong xac dinh.

2.2.3.2. Cac nguyén nhan khac

Ngoai ra con ¢ nhiéu nguyén nhan khéc c6 thé ké dén nhu ning luc cia doi
ngil diéu tra vién, kiém sat vién, tham phan cling anh huéng 16n dén chat lugng hoat
dong diéu tra, truy t, xét xir. Hién nay, trinh do, nang luc cia mat s6 can bo chua
thyc sy dap ung dugc yéu cau nhiém vu trong tinh hinh mai. Khi nghién ctru, danh
gia céac tai liéu, chimg ct thu thap dugc trong qué trinh giai quyét vu an con chua day
du, chua toan dién, chua xac dinh dugc dung van dé cua vu an. Nhiéu trudng hop
ngudi tién hanh t6 tung bo qua nhirng bude duoc phap luat quy dinh din dén vi pham
nghiém trong thu tuc t6 tung. Nghi quyét 08-NQ/TW ngay 02/01/2002 ctia B6 Chinh
tri “Vé mot s6 nhiém vu trong tim cong tac tu phap trong thoi gian t6i” da néu ra mot
s6 nguyén nhan cha quan 1am anh hudng dén ky cuong, phap luat, giam hiéu luc cua
b6 may nha nudc trong d6 c¢6 chi rd ba han ché, yéu kém cta doi ngii nhimg ngudi
tién hanh t6 tung, anh hudng dén chat luong diéu tra, truy td, x6t x1r.

Mbi quan h¢ xa hdi cua cac bén (vi du bi cao va bi hai 1a hang x6m, ban be...)
cling anh huong dén quyét dinh t6 tung. Néu nhitng ngudi tién hanh té tung khong
c6 ban linh chinh tri viing vang, khach quan, cong tam thi c6 thé bi anh hudng boi dur
luan xa hoi dén quan diém giai quyét, viéc ap dung céc tinh tiét dinh khung tang ning.
Ngoai ra, thuc té 13 cac mau thuan trong cong dong dan cu, nhat 14 tai ving nong thon,
nhiéu vu an nho thudng dugc cac bén tu hoa giai ma khong qua té tung. Cac vu 4n

chi dugc trinh bao co quan t6 tung khi xay ra hau qua nghiém trong. Trong khi d6 &



146

cac do thi 1on, su lan truyén thong tin mgt cach nhanh chong lai tao ap luc 1én cac co
quan tién hanh t6 tung.

Vi du: Vu an Truong Van M bi TAND quéan L xét xu so thdm, TAND Thanh
phé H xét xtr phuc tham vé t6i CYGTT (Xem Hop 10, Phu luc 2). Qué trinh xét xtr
vu 4n, nhiéu nguoi than, quen cua bi hai tap trung dén toa an rét dong, mdc du an ninh
phién toa da duoc thét chat, cac con duong vao toa an tir xa da dugc dung rao chén,
ai ra vao phai co gidy triéu tap cia toa, gidy gidi thiéu cta co quan nhung rat nhiéu
ngudi van dimg trén via hé cach Toa an vai chuc mét, trén tay ho 1a di 4nh cua nguoi
d3 khuat.'?® Sy viée chi xuét phat tir mau thun nho khi choi thé thao ctia cac chau bé
nhung d¢é lai hau qua dang tiéc. Noi dau cia gia dinh bi hai ciing véi lan song du luan
d3 yéu cau phai xem xét ca vai trd ddng pham cta nguoi bd, cho rang mirc hinh phat

130 Hanh vi bong bot, nong

04 ndm 09 thang tu véi bi cdo M 1a khong du tinh ran de
ndi cta bi cdo M 1a NCTN bi nhiéu nguoi danh gia 1a mau lanh, can phai phat that
nang, nhat 1a nguoi dudi 18 tudi thi méi ran de dugc. Nhimng quan diém nay mang
nang tinh han thu, tring tri, trong khi hau qua nam ngoai du li€u cua bi cdo, bi céo cod
16i ¢ v v6i hau qua TTCT nhung viéc bi hai chét do TTCT 1a nam ngoai nhan thirc
ctia bi cdo. Bi cao con tré, du bé ngoai ¢6 thé nhu ngudi trudng thanh nhung nhan
thirc con han ché, tam sinh 1y con dang trong giai doan hoan thién, can c6 ngudi 1on
hudng dan, kém cip.

Sau phién toa phiic tham, nhidu nguoi di dong cam chia sé voi ndi dau mat
con cua me bi hai. Tuy nhién, viéc chia sé thong tin nhanh chong trén mang xa hoi
da tao ra mdt lan song manh mé& doi cong béng cho bi hai trén cac trang mang xa hoi.

Nhitng trang nay thuong xuyén dang anh, chia sé bai viét vé bj hai'?!

. Nhirng ngon
Ira nay tuy nho nhung am i, néu khong c6 su dinh hudng, quan tdm cua cac co quan,
doan hoi co thé bung 1én thanh 1an song phan nd bat ctr lic ndo nham vao nhiing

nguoi tién hanh to tung. Do d6 dét ra nhitng van dé nhu an toan cua ca nhéan va gia

129 Xem: Van Thanh (2024), Vu nam sinh 16p 8 bi danh chét ndo & Ha Noi: Toa yéu cau bi cao dién lai hanh vi pham
toi, Bao Phap ludt online, tai: https://baophapluat.vn/vu-nam-sinh-lop-8-bi-danh-chet-nao-o0-ha-noi-toa-yeu-cau-bi-
cao-dien-lai-hanh-vi-pham-toi-post5351 13.html, truy cép ngay 10/8/2026.

130 Xem: Than Hoang (2024), “Vu nam sinh 16p 8 bi danh tir vong: Tra gia dit vi hanh vi bdng bot”, Tudi tré online tai:
https://tuoitre.vn/vu-nam-sinh-lop-8-bi-danh-tu-vong-tra-gia-dat-vi-hanh-vi-bong-bot-20241218100325865.htm, truy
cap ngay 10/8/2026.

131 Nhém Cong bang cho N.H.D tinh dén ngay 30/6/2025 c6 hon 161000 ngudi theo ddi, thuong xuyén diang cac bai viét
lién quan, do ca nhan quan ly nhan dugc lugt trong tac 16n, tai: https://web.facebook.com/groups/445700988465134, truy
cap ngay 10/8/2026.
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https://web.facebook.com/groups/445700988465134

147

dinh nhitng nguoi tién hanh t6 tung, 1am lung lay ¥ chi cong hién, quyét tim bao vé
cong 1y cua ho. Hién TAND tbi cao da xay dung Dy thao Nghi quyét ctiia Uy ban
Thudng vu Quédc hoi quy dinh vé ché do bao vé thim phan gom 04 chuong va 24
diéu quy dinh vé nguyén tic, ndi dung, bién phép, trinh ty thi tuc bao vé thim phan
trong khi thi hanh coéng vy, vi 1y do cong vu hodc trong truong hop can thiét; quy
dinh trach nhiém cua cac co quan, t6 chirc, c4 nhan trong viéc bao vé tham phan. Dy
thao da duoc td chirc 1y y kién cua tat ca cac thim phan dé hoan thién trinh Uy ban
Thudng vu Qudc hoi.

Yéu t6 k¥ thuat ciing anh hudng dén viée ap dung phap luat ddi voi to6i CYGTT
hoic GTHCSKCNK nhu: chét lugng cong tac giam dinh va thu thap chimg ct. Nhiéu
vu an dugc phat hién muon, bi hai tur chdi giam dinh, thuong tich da lanh hoac bi lam
sai léch, dan dén két luan giam dinh khong phan 4nh dung mic do ton thuong. Ngoai
ra, thuc té van c6 nhimng trudng hop cé sy chénh 1éch giira cac két qua giam dinh, dic
biét khi giam dinh lai hodc khi c6 khiéu nai tir bi c4o hodc bi hai. Piéu nay lam phat
sinh nhiéu quan diém trong qua trinh x4c dinh ty 18 TTCT, yéu t& quyét dinh viéc
dinh td1 va dinh khung hinh phat. bé giai quyét mot vu an hinh sy, cac co quan tién
hanh t6 tung can thu thap dﬁy du chiig ctr theo trinh ty, thu tuc da dugc quy dinh
trong B luat T tung hinh sy. Tuy nhién, trén thuc té co nhitng vu an xdy ra ma vi¢c
thu thap ching cr gip nhiéu khé khan. Nhat 1a nhimng trudng hop ma co quan tién
hanh t6 tung khong thu duoc hung khi gy 4n, 101 khai cua cac dbi tuong méu thuln,
dau hiéu TTCT c6 nhung khong xac dinh dugc do vat gi gdy nén va ai 1a nguoi thuc
hién hanh vi pham t6i. Hon nira, viéc thiéu céc phuong tién k¥ thuat ho tro diéu tra
nhu camera an ninh, thiét bi ghi am, ghi hinh, dic biét & khu vyc ndng thon, khién
viéc chtmg minh tdi pham gap nhiéu kho khan.

Tir cac phan tich trén c6 thé thay, viéc ap dung phap luat vé toi CYGTT hoic
GTHCSKCNK bi tac dong bai nhiéu yéu t6 nhu phép luat, con nguoi, xa hoi va diéu
kién k¥ thuat. Chinh sy dan xen phtc tap cta cac yéu t6 khach quan va cha quan da
dan dén nhing han ché, bat cap trong ap dung phap luat, lam giam hi¢u qua ctia chinh
sach hinh sy va c¢6 thé anh huong dén niém tin ctia ngudi dan vao cong ly. Do do, dé
nang cao chét luong va hiéu qua 4p dung phap luat dbi véi toi CYGTT hoic

GTHCSKCNK, can c6 cac giai phap toan dién, hiéu qua va phu hop.
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KET LUAN CHUONG 2

Trong Chuong 2, NCS thyc hién nhi€ém vu nghién ctru hai nd1 dung 1a phap
luat hinh sy Viét Nam vé t6i CYGTT hodc GTHCSKCNK va thuc tién xét xir toi
pham nay. Nhitng nghién ctru nay dugc dit trong su dbi chiéu voi cac két qua nghién
ctru tai Chuong 1 dé dénh gia nhitng diém hop 1y va chua hop 1y.

Péi voi quy dinh cua phap luat hinh sy Viét Nam vé t0i CYGTT hodc
GTHCSKCNK, luan an da hé théng cac quy dinh tr khi thanh 18p nuédc Viét Nam
doc lap nam 1945, qua cac BLHS dén nay. Qua trinh h¢ théng hoéa lai, NCS ¢6 su so
sanh tir d6 1am noi bat qua trinh hinh thanh, phat trién, hoan thién ctia cic quy dinh
nay phu hop vdi chinh sach hinh su ctia Nha nudc qua tung thoi ky. Trong do, NCS
tap trung phan tich quy dinh cia BLHS nam 2015 vé t6i CYGTT hoic GTHCSKCNK
vé cac dau hiéu dinh toi, truong hop chuan bi pham t01 CYGTT hoac GTHCSKCNK,
cac dau hiéu dinh khung ting ning, cac hinh phat ap dung d6i véi loai t6i pham nay.
GTHCSKCNK.

Vé nhiém vu phan biét to1 CYGTT hoac GTHCSKCNK véi céac tdi pham céd
mdt sb diém giéng trong cAu thanh toi pham, NCS rut ra dugc mat s6 diém khéc nhau
co ban khi xac dinh t01 CYGTT hodc GTHCSKCNK véi cac td1 pham khac nhu sau:
(i) Piém khac biét quan trong giita toi giét ngudi va téi CYGTT hoic GTHCSKCNK
13 hau qua va 13i cua ngudi pham toi d6i v6i hiu qua xay ra. (i) Nhitng diém khéc
biét quan trong gitra t01 CYGTT hodc GTHCSKCNK v61 td1 hanh hung déng doi la
mure dinh lugng hau qua TTCT do hanh vi pham tdi gdy ra va mdi quan hé giita chii
thé thyc hién td1 pham va nan nhan. (ii1) To1 CYGTT hoac GTHCSKCNK trong trang
thai tinh than bi kich dong manh 1a truong hop dac bi¢t cua td61 CYGTT hodc
GTHCSKCNK, diém khéc biét quan trong 13 nguoi pham tdi & trong “trang thai tinh
than bi kich dong manh”. (iv) To1 CYGTT hoac GTHCSKCNK do vuot qua gidi han
phong vé chinh dang hodc do vurot qua mire can thiét khi bat gitt ngudi pham toi ciing
1a truong hop dac biét cua toi CYGTT hoac GTHCSKCNK. Diém khac biét 1a chu
thé ciia toi CYGTT hoidc GTHCSKCNK do vuogt qua gidi han phong vé chinh dang
hoic do vuot qua mirc can thiét khi bat giit ngudi pham t6i 1a ngudi thyc hién quyén
phong vé chinh dang hodc quyén bat giit nguoi pham toi khi thuc hién hanh vi
CYGTT hoidc GTHCSKCNK. (v) Bdi véi toi vo v gy thuong tich hodc GTHCSKCNK,
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diém khac biét cha yéu nam ¢ 16i ctia ngudi pham toi v6i hau qua TTCT. (vi) Déi véi
to1 hanh ha nguoi khéc, sy khac nhau quan trong nam & muc dich cua nguoi pham
to1. Muc dich ctia nguoi1 pham tdi ¢ to1 hanh ha nguoi khac 1a thé hién su kiém soat,
tring phat d6i véi bi hai.

Vé thuc tién ap dung phap luat hinh sy Viét Nam vé t6i CYGTT hoic
GTHCSKCNK, NCS nghién ciru két qua ap dung phap lut cia cac co quan tién hanh
t6 tung trén ca nudc tir nim 2018 dén nam 2025. Qua phan tich sd lidu, két qua giai
quyét mét sb vu an cu thé di cho théy mot sb két qua dat dugc nhu: Co quan diéu tra,
vién kiém sat da kip thoi xac dinh cac ddu hiéu dinh toi dé khai t6 vu an, khai td bi
can; toa an cO cung quan diém véi vién kiém sat vé viéc dinh t0i danh va xac dinh
muc hinh phat trong phén 16n cac vu an vé t6i CYGTT hodc GTHCSKCNK: viée
quyét dinh hinh phat duoc can nhic k¥ ludng, bao dam ding phap luat, phat huy y
nghia nhan vin. Ciing nhu mét s6 han ché, vudng mac nhu: (i) Mot so trudng hop
chua kip thoi tién hanh trung ciu giam dinh phap y, din dén khong du can ctr dé khoi
t6 vu an hinh sy, anh huong dén cong tac déu tranh phong chdng toi pham va hiéu
qua bao dam quyén con nguoi, quyén cong dan. (ii) Viéc dinh t6i danh trong nhiéu
truong hop con chua chinh xéc. (iii) Viéc quyét dinh hinh phat trong nhiéu trudng
hop con chua twong xtmg véi tinh nguy hiém ctia hanh vi pham t6i. (v) Viéc ap dung
an 1& con han ché, con thiéu an 18 vé t0i CYGTT hodc GTHCSKCNK. Viéc ton tai
nhirng han ché, vuéng mic ndy nguyén nhan chinh 1a do quy dinh phap luat c6 diém
khong phu hop, bén canh do con c6 cac nguyén nhan khac nhu con nguoi, xa hdi va
su phat trién ctia khoa hoc k¥ thuat. Pay 13 nhitng co s& quan trong, dinh hudng cho

NCS dua ra nhitng kién nghi & Chuong sau.
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CHUONG 3. YEU CAU VA GIAI PHAP NANG CAO CHAT LUQNG AP
DUNG PHAP LUAT HINH SU VIET NAM VE TOI CO Y GAY THUONG
TICH HOAC GAY TON HAI CHO SUC KHOE CUA NGUOI KHAC

3.1. Yéu ciu ning cao chit hrong ap dung phap luét hinh sy Viét Nam vé
t0i cd y giy thwong tich hoic giy ton hai cho sirc khoe ciia nguwoi khac

3.1.1. Yéu cau bdo dam quyén con nguwoi

“Quyén con ngudi (nhdn quyén) can dwoc bdo vé va thiic ddy bang phdp ludt.
Ludt phdp vé quyén con nguoi (ludt nhan quyén) gom hai thanh phan chinh la ludt
quoc gia vé quyén con nguoi (ludt quéc ndi) va ludt quoc té vé quyén con nguoi”'3%.
Trén thé gidi, sau khi Lién Hop quéc ra doi, quyén con ngudi dugc ghi nhan va bao
vé boi hé théng van ban phap 1y quéc té vé quyén con ngudi nhu: Tuyén ngdn Toan
thé gidi vé Quyén con ngudi (1948); Cong udc qudc té vé cac quyén dan sy va chinh
tri (1966), Cong udc qudc té vé cac quyén kinh té, xa hoi va van hoa (1966). O hau
hét cac nude, ndi dung cac cong wdc vé quyén con ngudi di dan dugc ndi ludt hoa va
ting budc t6 chuc thuc hién trén thuc té. Chuong trinh hanh dong (nim 1993) va
Tuyén bd Vién da thira nhan: “Trong khi phdi luén ghi nhé y nghia cia tinh ddc thi
dan toc, khu vuc va boi canh khdc nhau vé lich su, van hoa, ton gidao, cac quéc gia
khéng phén biét hé théng chinh tri, kinh té, van héa c¢é nghia vu thiic ddy va bdo vé tat
cd cdc quyén va ti do co ban ciia con nguoi”.

Duya trén quan diém Mac - Lénin, déng thoi tiép thu va ké thira nhan thirc
chung cta cong ddng qudc té, ciing nhu cin ¢t vao thyc tién Viét Nam, Dang ta da
xéac dinh hé théng cac quan diém vé van dé quyén con ngudi. Trong d6, quyén con
ngudi duge xem nhu mot gia tri phd quat ciia nhan loai, dong thoi mang ban chat giai
cAp sdu sdc, gan lién véi doc 1ap dan toc va chu quyén qudc gia ciing nhu gén véi lich
sir, truyén thong va muirc d6 phat trién kinh té cta qudc gia. Ngoai ra, & Viét Nam
quyén con nguoi ddng thoi mang ban chét ciia ché do x3 hoi chi nghia. Vin kién Dai
hoi dai biéu toan qudc 1an thir XIII cia Pang ta khang dinh: “Tiép tuc doi méi, nding
cao chat lwong quy trinh Idp phdp, tdp trung xdy dung, hoan thién thé ché kinh té thi

truong dinh hudng xd hoi chu nghia; ton trong, bao dam, bao vé quyén con nguoi,

132 Khoa Luat Pai hoc qubc gia Ha Noi (2011), Gidi thiéu cdc van kién quoc té vé quyén con nguoi, NXB Lao dong
Xa hoi, Ha Noi, trl5.
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quyén cong dan”'>.

Trong nhitng ndm gan day, Viét Nam d tich cuc tham gia vao cac dién dan
va cac to chirc khu vure ciing nhu qudc té 1ién quan dén van dé quyén con ngudi. Pang
ta lu6n nhan manh ré’mg Viét Nam 1a ban, 1a ddi tac tin cay va thanh vién tich cuc, c6
trach nhiém trong cong déng qudc té; trong d6 viéc bao dam quyén con nguoi 1a mot
muc tiéu va dong lyc cua cach mang, déng thoi 1a trach nhiém 16n cia Pang va Nha
nude.'3* Trude ndm 1945, trong bdi canh mot nude thude dia, nira phong kién, ngudi
dan Viét Nam khong duoc huong cac quyén con ngudi va quyén cong dan co ban.
Chi sau Cach mang thang Tam nam 1945, v&i sy ra doi cua Nha nude Viét Nam, thi
dia vi cua nguoi dan Viét Nam maéi dugc chuyén ddi tir than phan no 1€ tr¢ thanh chu
nhan ciia mot qudc gia doc 1ap, cac quyén cong dan ctia nguoi Vit Nam 1an dau tién
dugc quy dinh trong Hién phép ciing nhu cac van ban phap luat. Nhu vay, quyén con
nguodi cia ngudi dan Viét Nam gin lién véi cac quyén dan toc co ban ciia dan toc
Viét Nam. Cho dén nay, Viét Nam da phé chuén, gia nhap 7 trong tong s6 9 cong udc
co ban cta Lién Hop qudc vé quyén con ngudi'®®. So véi nhidu quéc gia trong khu
vuc va cac nudc phat trién, Viét Nam khong hé thua kém vé s6 luong 1a thanh vién
cac cong udc qudc té vé quyén con nguoi.

Cu thé hoa quan diém cua Pang, ngay tir ban Hién phap dau tién cta nudc
Cong hoa x3 hoi chu nghia Viét Nam nam 1946, quyén con nguoi di dugc nha nudc
ta ghi nhan va tiép tuc duoc quy dinh tai cac ban Hién phap tiép theo vao nam 1959,
1980, 1992 va 2013. Hién phap nam 2013 danh Chuong II “Quyén con ngudi, quyén
va nghia vy co ban cta cong dan” gom 36 diéu vé quyén con ngudi, quyén va nghia
vu co ban ciia cong dan. Trong d6, khoan 1 Diéu 20 Hién phap nim 2013 quy dinh
cu thé vé quyén bét kha xAm pham vé than thé, quyén duoc phap ludt bao ho vé sirc

khoe, danh du va nhan phém; quyén khong bi tra tan, bao luc, truy birc, nhuc hinh

133 Pang Cong san Viét Nam (2021), Vén kién Pai héi dai biéu toan quéc lan thir XIII, NXB. Chinh trj qubc gia Sy
that, Ha No¢i, tr 175.

** Pang Cong san Viét Nam (2021), tldd, tr.162.

135 Gom: Cong woc vé Cac quyén dan sy va chinh tri (ICCPR); Cong udc vé Quyén kinh té, xa hoi va vian hoa
(ICESCR); Cong uéc vé Xoa bo tat ca cac hinh thirc phan biét doi Xu chong lai phu nr (CEDAW); Cong udc vé
X6a bo tht ca cac hinh thirc phan biét chung toc (ICERD); Cong u6e vé Quyén tré em; Cong wdc vé Quyén ctia ngudi
khuyét tat; Cong woc vé Chdng tra tin va cac hinh thirc ddi xir hodc trimg phat tan bao, v nhan dao hodc ha nhuc
con nguoi, xem: Sabina Stein (2024), On Human Rights Day, UNDP Welcomes Viet Nam's Commitment to
International Cooperation, tai: https://www.undp.org/vietnam/blog/human-rights-day-undp-welcomes-viet-nams-
commitment-international-cooperation, truy cap ngay 10/8/2026.



https://www.undp.org/vietnam/blog/human-rights-day-undp-welcomes-viet-nams-commitment-international-cooperation
https://www.undp.org/vietnam/blog/human-rights-day-undp-welcomes-viet-nams-commitment-international-cooperation
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hay bét ky hinh thtrc d6i xir ndo khac xdm pham dén than thé, sirc khoe, xic pham
danh du, nhan phém cua cong dan.

Cu thé hoa quy dinh ctia Hién phép, cac BLHS tir nim 1985 dén nay déu c6
quy dinh vé cac toi xAm pham tinh mang, sttc khoe, nhan phém, danh du cua con
ngudi. Quy dinh vé t6i CYGTT hoic GTHCSKCNK nhidm bao vé quyén dugc ton
trong va bao v¢ vé strc khoe ctia con nguoi tai Piéu 109 BLHS nim 1985, Diéu 104
BLHS niam 1999, Diéu 134 BLHS nidm 2015. Hién nay quy dinh tai Diéu 134 BLHS
nam 2015 véi két cau gdm 6 khoan, véi nhidu céc tinh tiét dinh toi, dinh khung ting
ning da duoc sira d6i, bo sung so voi cac BLHS truée ddy, phan ndo cu thé hoa duoc
n6i dung cac Picu udc quoc té ma Viét Nam tham gia ciing nhu duong 16i cia Pang,
Hién phap ndm 2013 vé bao vé quyén con nguoi. Tuy nhién, quy dinh vé t6i CYGTT
hoic GTHCSKCNK trong BLHS nim 2015 van c6 mot s noi dung can tiép tuc
nghién ctru va hoan thién dé phu hop hon véi cac chuan muyc qudc té va dinh hudng
cua Dang.

3.1.2. Yéu cdu xdy dung Nha nwéc phdp quyén xa hoi chii nghia

Tir nam 1945 dén nay, chinh sach phap luat hinh sy néi chung va chinh sach
d6i véi cac toi xAm pham strc khoé con ngudi néi riéng di c6 su thay doi vé ca tu duy
1ap phap 1an k§ thuat xay dung phép luat, dic biét 1a tir khi Dai hoi dai biéu toan qudc
giita nhiém ky khod VII (nam 1994), Pang Cong san Viét Nam khang dinh chu truong
xay dung Nha nudc Viét Nam thanh Nha nudc phap quyén xa hoi chu nghia ctia nhan
dan, do nhan dan, vi nhan dan'*®. Tir chu yéu tip trung vao trimg tri, rin de, chinh
sach hinh sy hién dai da timg budc chuyén sang bao vé quyén con ngudi, bao dam
cong bang, dé cao tinh nhan dao va hiéu qua trong phong, chng toi pham. Su thay
d6i nay chiu tac dong chil yéu tir yéu ciu xay dung Nha nude phap quyén xa hoi chu
nghia, dinh huéng cai cach tu phap theo tinh than Nghi quyét 49-NQ/TW ciia Bo
Chinh tri. Chinh vi vay, viéc nghién ctru chinh sach phap luét hinh sy ddi vai toi
CYGTT hoic GTHCSKCNK can dap tng duoc cic yéu cu vé xdy dung Nha nudc
phap quyén xa hoi chi nghia néi chung va cai cach tu phap noi riéng dé lam rd muc

d6 dap ung ctia phap luat hinh sy hién hanh ciing nhu nhiing van dé dit ra trong qué

13 Xem: Hoang Thé Lién (2022), “Phap luét va t6 chirc thi hanh phap lut trong xay dung nha nudc phap quyén xi
hoi chu nghia Viét Nam”, Chién lhwoc phat trién phap ludt Viét Nam den nam 2030 tam nhin dén nam 2045: Nhitng
van de Iy ludn va thuc tien, NXB Chinh tri quoc gia sy that, tr174, 175.
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trinh hoan thién phap luat va ap dung phéap luat hién nay.

Mot yéu cau quan trong cia Nha nudc phap quyén 1a phap ludt phai day du, ro
rang, cu thé, twong thich, minh bach va c6 thé tién liéu trude duge.'3” Do d6, quy dinh
tai Pidu 134 BLHS nam 2015 da cu thé hoa tat ca cac quy dinh mang tinh dinh tinh

9% ¢

nhu “gdy thuong tich ning hodc gy ton hai ning”, “gdy cb tit ning

b (13

, “tré em”... Tuy
nhién véi cdu trac phirc hop, c6 nhiéu tinh tiét vira 1 tinh tiét dinh toi, vira 1 tinh tiét
dinh khung hinh phat, nhiéu tinh tiét mang tinh dinh tinh, c6 thé din dén 4p dung
phap luat khong thdng nhat giira cac co quan tién hanh to tung.

Nghi quyét 49-NQ/TW ngay 02/06/2005 ctia B6 Chinh tri vé& chién lugc cai
cach tu phap dén nam 2020 di xac dinh muc tiéu xay dung nén tu phap trong sach,
vitng manh, dan chu, nghiém minh, bao vé cong 1y va quyén con nguoi. Pic biét d6i
v6i quyén con ngudi phai bao dam su can bang gilta quyén va loi ich hop phap cia
nguoi bi hai véi quyén cua nguoi bi budce tdi. Pac biét chu trong dén cac quan h¢ xa
hoi bi xAm hai, boi thuong thiét hai va hoa giai giita cic bén, pht hop véi xu hudng
ctia thé gidi 1a chuyén tir tu phap truyén thong sang tu phap phuc hdi. Mot trong
nhitng ndi dung quan trong cua cai cach tu phap l1a phan héa TNHS va da dang hoa
cac bién phap xur 1y. Piu nay dugc thé hién kha rd trong Piéu 134 BLHS nim 2015
thong qua viéc thiét ké nhiéu khung hinh phat v6i mirc do nghiém khéc khac nhau,
tao diéu kién cho viéc cé thé hoa hinh phat. Bén canh d6 1a chinh sach giam hinh phat
t0, m& rong ap dung hinh phat tién, hinh phat cai tao khong giam gitr d6i véi mot sd
loai toi pham; giam bét khung hinh phat t6i da qua cao trong mot s loai t6i pham.
Tuy nhién murc hinh phat tu c6 thoi han t6i da 1 20 nam va tu chung than dbi véi toi
CYGTT hoic GTHCSKCNK 1 qué cao. Thuc tién xét xtr cho thdy van con tdm Iy e
ngai khi 4p dung cac hinh phat khac ngoai hinh phat tu dbi voi t6i CYGTT hodc
GTHCSKCNK.

Nghi quyét 49/NQ-TW ngay 02/6/2005 ctia Bo Chinh tri vé Chién luoc cai
cach tu phap dén nam 2020 ciing xac dinh: “Tod dn nhdn dan téi cao c¢é nhiém vu
tong két kinh nghiém xét xir, hwéng dan ap dung thong nhdt phdp ludt, phat trién dn
Ié va xét xir gidm doc tham, tdi tham” 1a mot budc tién méi trong cai cach tu phap

ciia Pang va Nha nudc. An 18 thiét 1ap mot tién 18 xét xir, khic phuc nhiing 16 hong

137 Xem: Hoang Thé Lién (2022), tldd, tr190.
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trong hé thdng phap luat, khiac phuc tinh trang qua tai va cham ban hanh vin ban
huéng din 4p dung phap luat, gop phan thuc hién nguyén tic théng nhat trong ap
dung phap luat, ting tinh 6n dinh va minh bach. Lu4t ho4 dinh huéng cua Dang, diém
¢ khoan 2 Diéu 22 Luat T6 chirc Toa 4n nhan dan nam 2014 quy dinh nhiém vu cia
Hoi1 déng tham phan TAND tdi cao vé viéc lua chon cac quyét dinh, ban an da co
hiéu luc phéap luat dé phat trién thanh an 18. Ngay 18/6/2019, Hoi dong Tham phan
TAND tdi cao ban hanh Nghi quyét 04/2019/NQ-HDTP vé quy trinh lua chon, cong
bb va 4p dung an 18. Ké thira cac quy dinh trén, Diéu 32 Luat Té chirc Toa 4n nhan
dan nam 2024 stra d6i, bd sung nim 2025 quy dinh viéc lira chon, cong b va ap dung
an 18. Hé thong phap luat Viét Nam da c6 budc chuyén minh dang ké trong viéc luat
hoéa vi tri cia an 16 nhu mét ngudn quan trong trong hoat dong ap dung phép luat.

Nghi quyét 27-NQ/TW cua Ban Chap hanh Trung wong ngay 9/11/2022 vé
tiép tuc xay dung va hoan thién Nha nudc phap quyén xi hoi chu nghia Viét Nam
trong giai doan mai co dé ra cac nhiém vu, trong d6 ¢ nhiém vu dau tién la yéu ciu
can thong nhat nhan thirc vé cac dic trung ciia Nha nudc phap quyén xa hoi chu nghia
Viét Nam. Mot trong cac nguyén tic dic trung ciia nha nude phap quyén 1a thuong
t6n Hién phap va phap luit; bao dam quyén con ngudi, quyén cong dan. Trong linh
vuc hinh sy, cac nguyén tac nay doi héi viéc hinh sy hoa cac hanh vi phai dugc thuc
hién mot cach than trong, c6 can cir khoa hoc va xa hdi rd rang, tranh hinh sy hoa
tran lan hodc sur dung cong cu phép luét hinh sy nhu bién phap quan ly xa hoi don
thuan. Trong Nha nudc phap quyén, phap luat hinh sy chi nén can thiép khi cac bién
phép phap ly khac khdng con hi¢u qud, va mirc d¢ can thié€p phai tuong xing véi tinh
chat, mic do nguy hiém cua hanh vi cho xi hoi. Pi véi t0i CYGTT hodc
GTHCSKCNK yéu cau nay duoc thé hién & viéc xac dinh ranh giéi rd rang gitra:
Hanh vi CYGTT hoic GTHCSKCNK can xir 1y hinh sy va hanh vi CYGTT hoac
GTHCSKCNK c6 thé giai quyét bang cac bién phap dan sy, hanh chinh. BLHS nim
2015 d4 st dung ty 16 TTCT két hop voi céc tinh tiét tir diém a dén diém k khoan 1
Diéu 134 dé lam ranh gidi xac dinh hanh vi vi pham phép luat hinh sy thé hién nd Iyc
clia nha 1am luat trong viéc chuan hoa pham vi truy ciru TNHS phu hop véi yéu cau
kiém soét quyén luc hinh su trong xay dung Nha nudc phap quyén.

Nghi quyét 66-NQ/TW ngay 30/4/2025 cua Bo Chinh tri vé d6i méi cong tac

xdy dyng va thi hanh phap luat dap ing yéu cau phat trién dat nudc trong ky nguyén
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méi di chi ra rang tu duy, nhan thic 1y luan vé Nha nude phap quyén xa hoi chi
nghia & nudc ta dang khong ngiing dugc hoan thién. Tuy nhién, cong tac xay dung
va thi hanh phap luat con nhiéu han ché, bét cap, chit lvgng phap luat chua theo kip
yéu cau thuc tién. Trong bdi canh dat nudc dang vwon minh phat trién, budc vao ky
nguyén mai thi cong tac xay dung phap lut phai duoc ddi méi can ban, tao dong luc
manh mé cho sy phat trién nhanh va bén viing cta dat nude. Viée xay dung phap luat
phai bam sat thuc tién, tiép thu c6 chon loc gia tri tinh hoa ctia nhan loai, bao dam
tinh hé thong. Muc tiéu 13 dén nam 2045 Viét Nam c6 hé thong phap luat chit luong
cao, hién dai, tiém cin chuin muc, thong 1€ quéc té; tién tién va phu hop véi thuc tién
dat nude; duge thuc hién nghiém minh, nhét quan; ton trong, bao dam va bao vé hi¢u
qua quyén con ngudi, quyén cong dan.

Trong bdi canh xay dung Nha nudc phap quyén, yéu cau didy manh cai cach
tu phép, cac chinh sach phap luat hinh sy vé t6i CYGTT hodc GTHCSKCNK da c6
nhirng budc phat trién theo hudng dé cao bao vé quyén con ngudi, phan hoa TNHS.
Tuy nhién van c6 nhitng han ché vé k¥ thuat 1ap phap, su thiéu 1d rang cta cac dau
hiéu dinh ti, chua c6 cac an 1 vé t6i CYGTT hodc GTHCSKCNK, thuc tién ap dung
phap luat chwa théng nhét dit ra yéu cau tiép tuc nghién ctru, hoan thién phap luit va
nang cao chat lugng ap dung phap luét trong thoi gian t6i.

3.1.3. Yéu cdu phong, chong ti pham

Thuc tién xét xir d3 cho théy, to1 CYGTT hoac GTHCSKCNK 1a mdt trong
nhiing toi pham phd bién hién nay, khong chi xAm pham dén quyén dugc bao vé vé
sttc khoé clia con ngudi ma con gia ting tim 1y bat an trong cong dong dan cu. S6 vu
an cling nhu sb bi c4o bi dua ra xét xir vé& t6i CYGTT hodc GTHCSKCNK trong
nhirg nim gan day c6 xu hudng ting. Trong sé cic truong hop bi dua ra xét xtr vé
to1 CYGTT hodac GTHCSKCNK thi tdi pham it nghiém trong chiém dén 78.07%, toi
pham nghiém trong chiém 19.35%, toi pham rat nghiém trong chiém 2.54%, toi pham
dac bi¢t nghi€ém trong chiém 0.04%. Theo sd liéu ndm 2025 cac Toa an da xét xur
6538 vu an véi 12403 bi cdo vé toi CYGTT hodc GTHCSKCNK, tuc 1a trung binh
mot ngay c6 khoang 18 vu an duoc dua ra xét xtr, c6 khoang 34 ngudi bi két an vé toi
CYGTT hodc GTHCSKCNK.!38

138 8§ liéu ciia Phong Tham muu Tong hop, Van phong TAND téi cao.
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S6 luwong vu viéc va bi cdo chua thanh nién pham tdi CYGTT hoic
GTHCSKCNK c6 xu huéng ting nhanh trong nhitng nim gan day. Tir ndm 2018 dén
nam 2025, hé théng TAND d3 xét xir so thim khoang 1830 vu an CYGTT hodac
GTHCSKCNK c¢6 NCTN pham td1, trong do sb bi cdo 1a NCTN pham to1 1a 4496 bi
c40."® Nhiing vu an vé t6i CYGTT hoic GTHCSKCNK cé tinh chat dong pham
trong lira tudi hoc sinh dang ting 1én nhanh chéng, phan anh thyc trang gia ting bao
luc trong gidi tré. Nhitng vu 4n nhu vu Tran Van M (Ha N6i) 16 tudi CYGTT dan dén
tir vong nam sinh 16p 8'4°; vy ba thanh nién danh mot shipper & Da Nang tir vong'4!...
d3 dé lai nhirng hau qua mat mat 16n khong chi dbi véi ca gia dinh nan nhan ma véi
ca ngudi pham t6i. Nhitng hau qua déng tiéc nay mot phan xuét phét tir cac nguyén
nhan chi quan nhu thiéu k¥ nang kiém so4t cam xtic, nhung ciing do cac nguyén nhan
khach quan nhu tdc dong cuia game bao lyc, méi trudng gido duc con han ché.

Tir nhitng s6 liéu, thyc té trén di cho thdy rang viéc hoan thién khung phap 1y
va ning cao nhan thirc phap luit trong cong dong, dic biét véi NCTN vé hanh vi
CYGTT hosic GTHCSKCNK 1 hét strc can thiét.

3.1.4. Yéu cdu hgi nhip quéc té

Trong bdi canh toan cau hoa, hop tac qudc té trong phong chdng téi pham
CYGTT hodc GTHCSKCNK 1a rat quan trong ma diéu kién tién quyét dé dat hiéu
qua trong hop tac qudc té 1a su twong tich cia phap luat. Hién nay, nhan dao hoa da
tré thanh xu hudng chung cta luat hinh su thé gidi va Viét Nam ciing khong thé nim
ngoai xu hudéng d6. Xu hudng nay dé cao viéc tim hiéu nguyén nhan cia hanh vi
pham t61, cach khac phuc hau qua, han gén ton thuong, cai tao ngudi pham toi dé ho
tai hoa nhap véi cong déng. Theo d6, han ché ap dung cac hinh phat c6 tinh ha khéc,
thay vao do 1a cac bién phap xtr Iy chuyén hudng. Khi dat nudc bude vao ky nguyén
m&i, viéc hoan thién phap luat dap Gmg véi nhitng yéu cau co ban cia thé gioi 1a tat
yéu. Cac qudc gia dé cao xu hudng nhan dao nhu Thuy Dién, Lién Bang Pirc chi quy
dinh mtrc hinh phat cao nhat cho t6i CYGTT hoic GTHCSKCNK 13 10 nim tu'42

139 nt.

140 Xem Than Hoang (2024), “tldd.

14 Thai Ba Diing (2025), “3 ngudi danh shipper & Da Ning tir vong bi khai t6 t9i “cd y gdy thuong tich”, Tudi tré online, tai:
https://tuoitre.vn/3-nguoi-danh-shipper-o-da-nang-tu-vong-bi-khoi-to-toi-co-y-gay-thuong-tich-20250123143931636.htm,
truy cép ngay 10/8/2026.

142 Xem: Piéu 6 Chuong 3 Phan 2 BLHS Thuy Dién.

Xem: Diéu 224, 226, 227 BLHS Lién Bang Diic.



https://tuoitre.vn/3-nguoi-danh-shipper-o-da-nang-tu-vong-bi-khoi-to-toi-co-y-gay-thuong-tich-20250123143931636.htm
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Ngoai hinh phat ti, cai tao khong giam giit thi quy dinh vé t6i CYGTT hoic
GTHCSKCNK ¢ cac qudc gia nhu Thuy Dién, Lién Bang Nga, Lién Bang Duc con
ap dung hinh phat khac nhu phat tién, lao dong bit budc, lao dong cai tao. O Thuy
Dién, néu hanh vi pham ti CYGTT hoic GTHCSKCNK 1la nhé thi mirc hinh phat
quy dinh tai Piéu 5 Chwong 3 Phan 2 BLHS Thuy Dién 1a phat tién hodc phat tu d6i
da 06 thang; trudng hop vo ¥ dan dén cai chét cua mot nguoi thi Diéu 7 chuong nay
cling quy dinh mirc thip nhét 13 bi phat tién va cao nhat 14 6 nim ti. BLHS Lién Bang
Nga quy dinh tai Piéu 115 trudng hop cb ¥ gdy ton thuong nhe cho co thé thi c6 thé
bi phat tién dén bén muoi ngan rap hoic sb tién bang tién lwong hodc thu nhap khac
cua nguoi bi két an trong thoi han dén ba thang hodc lao dong bét budc trong thoi han
1én dén bdn traim tAm muoi gi0, hodc lao dong cai tao trong thoi han 1én dén mot nam
hodc bi giam gitr trong thdi han 1én dén bdn thang. Piéu 223 BLHS Lién Bang Pirc
quy dinh muc hinh phat khéng qua 05 ndm hodc phat tién d6i voi trudng hop ngudi
pham t6i hanh hung vét 1y hay 1a t6n hai strc khoe ciia nguoi khac.

3.2.Giai phap ning cao chit lwong 4ap dung phép luit hinh sy Viét Nam
vé tdi cd y giy thwong tich hodic giy ton hai cho sirc khée ciia nguwoi khac

3.2.1. Giai phap hoan thién phap ludt

3.2.1.1. Hoan thién quy dinh tai Piéeu 134 Bé ludt Hinh sw nam 2015

Thit nhat, siva tén t6i CYGTT hodc GTHCSKCNK thanh “tgi c6 y gay TTCT”,
théng nhat thudt ngit trong cdc van ban c6 lién quan. Khai niém t6i CYGTT hoic
GTHCSKCNK d3 cho thay nhiéu bat cip, chwa phu hop véi ngit nghia tiéng Viét,
chua phu hop véi thuat ngir chuyén nganh y khoa, chua phut hop véi khai niém qudc
té cling nhu gay kho khan cho viéc dinh td1 danh. Hién nay khoa hoc vé giam dinh
phap y da rat phat trién, viéc xac dinh ty 1 TTCT toan dién hon, khong chi ddi voi
thuong tich bén ngoai ma ca véi ton thuong bén trong, ton thwong tinh than. Do d6
viéc xac dinh mtrc 30 TTCT can toan dién. Viée stra tén tdi danh s& khic phuc duoc
truong hop hanh vi gdy thiét hai ca thuong tich co thé va tén hai cho strc khoe nhung
khi x4c dinh toi danh do tén toi chi c6 chit “hodc” & giita nén co quan c¢6 tham quyén
khong thé xac dinh 13 t6i CYGTT va GTHCSKCNK. Néu chi xac dinh 13 t6i CYGTT
hoic toi ¢ y GTHCSKCNK thi lai khong khach quan, day di. Hon nita khai niém toi
¢ ¥ gy TTCT con phu hop véi thuat ngir chuyén nganh quéc té, cling nhu thong nhét
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v6i thuat ngir chuyén nganh y khoa va phin mo ta hau qua trong ndi dung diéu luat.

Thir hai, sira mot sé tinh tiét dinh i va dinh khung tang nang hinh phat, cu
thé: Dé nghi bo tinh tiét “dung vii khi, vat liéu nd” quy dinh tai diém a khoan 1 Diéu
134 BLHS nam 2015. Do nhiing hanh vi dung vii khi, vat liéu no nay di cau thanh
mot toi pham khac theo BLHS. Viéc quy dinh mot tinh tiét di bi xét xir vé mot toi
doc lap 1a tinh tiét dinh t0i, dinh khung ting ning ddi véi t6i CYGTT hoic
GTHCSKCNK 14 gy bét loi cho ngudi pham toi. D& nghi bo thuat ngir axit nguy
hiém quy dinh tai diém b khoan 1 va khoan 6 Piéu 134 BLHS niam 2015 do: axit
nguy hiém 12 loai hoa chat ¢6 dic tinh &n mon cao, 1a mot trong nhirng loai hoa chat
nguy hiém theo quy dinh tai khoan 4 Diéu 4 Luat Ho4 chat 2007, thuéc Danh myc
hoa chat nguy hiém phai xay dung ké hoach phong ngira, mg phé su ¢b hod chét theo
Nghi dinh s6 113/2017/ND-CP ngay 09 thang 10 nim 2017 ctia Chinh Phii quy dinh
chi tiét va huéng dan thi hanh mot s6 diéu cua Luat hoa chat. Do d6 viéc diém b khoan
1 va khoan 6 Piéu 134 BLHS nam 2015 st dung dong thoi hai thuat ngir “a-xit nguy
hiém” va “hoa chat nguy hiém” 1a khong can thiét.

Sira céc tinh tiét dinh luong dugc quy dinh tai cac diém a, d khoan 2; a, ¢ khoan
3; b, d khoan 4 va “lam chét ngudi” tai diém a khoan 4 thanh gay thuong tich hoic
gdy t6n hai cho sirc khoe ctia 01 ngudi hay 1am chét 01 ngudi dam bao su 16 rang veé
s6 ngudi bi CYGTT hoic gy ton hai cho sirc khoe, s6 nguoi chét. Diéu nay con thé
hién su théng nhét vé k¥ thuat 14p phap véi cac quy dinh khac trong BLHS.

Stra quy dinh vé cach tinh ty 18 TTCT d6i v6i nhiéu ngudi bang cach cong
téng ty 18 TTCT ciia cac nan nhan. Didu nay lam ré hon mirc d6 nguy hiém, quy mo
cua hanh vi pham t6i; don gian hoa viéc xem xét hau qua nhét 1a d6i véi vu an cé
nhiéu nan nhan (str dung vat liéu nd, bom, min) hay vu 4n danh nhau theo nhém.

Pé nghi bo tinh tiét “Gay thuong tich 1am bién dang ving mit cia nguoi
khac ma ty 18 t6n thuong co thé 61% trg 1én”. Trong thuc tién cac truong hop giy
thuong tich dan dén bién dang ving mat thudng 1a cic truong hop st dung phuong
tién, thu doan nguy hiém hodc c6 thém céc tinh tiét dinh khung khac dugc quy dinh
tai khoan 1 Piéu 134 BLHS niam 2015. Bén canh d6 ty 1¢ TTCT tir 61% tro 1én da
phan anh muc dg thi¢t hai vé strc khoé dic biét nghiém trong ma bi hai phai ganh

chiu so véi cac TTCT & vi tri khéc trén co thé. Do do, viéc két hop giita ty 16 TTCT
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& muc rat cao vé6i cac tinh tiét dinh toi ¢ khoan 1 di du co s& dé danh gid tinh chét,
mirc d6 nguy hiém cho x4 hoi ctia hanh vi pham toi va hau qua do hanh vi nay gay
ra. Viée tiép tuc coi yéu t6 “bién dang ving mat” 1a mot tinh tiét dinh khung ting
nang co thé xem 1a sy danh gia trung ldp trong hau qua cua tdo1 pham. Mat khac, xét
vé tinh thong nhat trong k¥ thuat 1ap phap, tinh tiét “gay thuong tich 1am bién dang
ving mit ctia ngudi khac” chi duge quy dinh tai diém b khoan 4 Piéu 134 BLHS
nam 2015 ma khoéng duoc tiép tuc ghi nhan tai khoan 5 cua diéu luat nay ddi véi
nhing truong hop gy thuong tich lam bién dang ving mat ciia 02 nguoi ma ty 18
TTCT mdi ngudi tir 61% tré 1én. Vi vay can can nhic bo tinh tiét nay va dé hau qua
bién dang vung mat duoc xem xét nhu mot yéu td danh gid mic d6 TTCT cua bi hai
va 1a tinh tiét duoc can nhic khi quyét dinh hinh phat trong timg trudng hop cu thé
theo hudng dan cta Hoi ddng Tham phan TAND t6i cao.

Thir ba, xem xét giam hinh phat ti, mé réng dp dung hinh phat tién, cdc bién
phdp chuyén hwéng. Trong thuc tién, phan 16n cac vy viéc pham t6i CYGTT hoic
GTHCSKCNK it nguy hiém, nguy hiém xuét phat tr mau thuin xa hoi c6 thé hoa
giai, nhung van bi xtr 1y hinh su theo tu duy hinh sy truyén théng. Trong nhiéu trudng
hop, hanh vi pham t61 xay ra do bdc phat cam xtic, mau thuan dan su, trude do nguoi
pham tdi c6 nhan than tét, c6 mong mudn boi thuong va nan nhan ciing c6 mong
mudn hoa giai. Viéc ap dung hinh phat ti trong nhiing truong hop nay vira khong can
thiét, vira gay ton kém vé& mat xa hoi. Hé théng hinh sy hién dai can hudng té1 gido
duc va phong ngtra chung cho xi hoi thay vi chi tip trung vao trimg phat. 14> Xu thé
chung cta thé gidi 1a giam nhe hinh phat d6i vé6i t6i CYGTT hoic GTHCSKCNK,
nhat 1a giam viéc ap dung hinh phat t, va xem xét chuyén sang cac ché tai khac nhu
hoa giai, phat tién, cai tao khong giam giir hodc an treo. Pac biét dbi v6i NCTN la
chu thé ¢ tam sinh 1y thay doi rat nhanh, néu nhu giam giit qua lau thi ¢ thé phan
tac dung.'#

Nghi quyét 49-NQ/TW ngay 02/6/2005 ctia Ban Chap hanh Trung wong dé ra

can “coi trong viéc hoan thién chinh sdach hinh sy va thu tuc 16 tung tu phap, dé cao

143 Xem: David Garland (2001), The Culture of Control: Crime and Social Order in Contemporary Society, Oxford
University Press, Oxford.

14 Xem: Duong Thi Cam Nhung, Pham Phuong Thao (2026), Quy dinh vé hinh phat va bién phap phi hinh phat dbi
v6i ngudi chua thanh nién pham t6i theo phap luat hinh sy Thuy Pién va mot sb kinh nghiém cho Viét Nam, Tap
chi Khoa hoc Kiém sdt, (02), tr79-84.
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hiéu qua phong ngrra va tinh hudng thién trong viéc xu Iy nguoi pham toi. Giam hinh
phat ti, mé rong dp dung hinh phat tién, hinh phat cdi tao khéng giam gitt doi véi
mét sé loai ti pham.” Nhu vay, Viét Nam di c6 dinh hudng 16 rang, phu hop véi
qudc té vé viée xay dung cac bién phap hinh su khac ¢6 hiéu qua phong ngira hon 13
chi tap trung vao viéc xay dung céac hinh phat c6 muc dich trung tri. Viéc xay dung
hinh phat trong xtmg véi tinh nguy hiém cho xa hoi ctia hanh vi ciing nén dugc danh
gia trén nhiéu yéu t6, khong chi dbi voi tinh chat, mirc 46 nguy hiém cta hanh vi
pham t0i ma ca bbi canh pham toi ctia ngudi pham toi. 43

Hinh phat tién duoc xem la hiéu qua hon hinh phat tu vé mot sb khia canh nhu
t6i wu chi phi hon do khong 1am tiéu tén ngan sach nha nude trong khi van trimg phat
duogc toi pham, thu hdi dugc chi phi dé bu dip cho nan nhan, sung vao coéng quy dé
chi trd cho nhiing hoat dong phong ngtra va phat hién nhiing hanh vi pham t6i nhu
vay trong twong lai, giam ap luc cho cic co so giam gitt. Hinh phat tién tinh theo thu
nhap ngay (day — fine) con gitip hinh phat tién trd nén cong bang va kha thi hon gitra
nguoi giau va ngudi nghéo. Viée tude ciia ngudi pham tdi mot khoan tién tuong xting
v61 hau qua ma hanh vi pham tdi gy ra (trong pham vi tai san cd nhan cua ho) c6 gia
tri ran de twong Gng v4i cac hinh phat ti & murc nho thi hiéu qua hon nhiéu viéc giam
gilt ngudi pham t6i khoang thoi gian ngin. Do d6, & nhiéu quéc gia hinh phat tién
duoc ap dung phd bién khong chi dbi véi cac t6i pham kinh té, t6i pham xam pham
s& hitu, ma dbi véi ca toi xam pham strc khoé. Tuy nhién, & Vi¢t Nam hinh phat tién
chua phai 1a loai hinh phat dugc cong nhan 1a hinh phat chinh dugc ap dung ddi vai
t6i CYGTT hodc GTHCSKCNK do c6 nhiéu quan diém cho rang viéc sir dung tién
lam hinh phat chinh cho t61 xdm pham strc khoé con nguodi duge xem la khong tuong
xtng, khong phu hop véi dao dirc, vin hod A Pong. Tuy nhién, viéc ngudi pham toi
bi tudc mot phén loi ich vat chat khong chi 1a viéc ho thanh toan cho mét hanh vi
pham t01 do minh gay ra ma c¢6 muyc dich trung tri vé kinh té, budc nguoi pham toi
phai giam cac chi phi danh cho sinh hoat, giam mirc song trong thoi gian nhét dinh.
Két qua nghién ctru phap luat hinh sy vé t9i CYGTT hoic GTHCSKCNK & cac qubc
gia nhu Lién Bang Nga, Thuy Dién, Lién Bang Dtrc va Hoa Ky déu sir dung hinh
phat tién ddi voi cac hanh vi pham t61 CYGTT hodc GTHCSKCNK it nghiém trong,

45 Xem: Andrew von Hirsch & Andrew Ashworth (2005), Proportionate Sentencing: Exploring the Principles,
Oxford University Press, Oxford.
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nghiém trong, mot sé qubc gia két hop thém véi lao dong cong ich dé dam bao tinh
ran de cua hinh phat. Dac biét 1a mo hinh phat tién theo thu nhap ngay (day — fine)
ctia Dtrc thé hién tinh wu viét khi dung hoa dugc mirc dd nghiém trong cua tdi pham
va ning luc kinh té ciia ngudi pham tdi. Viéc ap dung hinh phat tién véi cac truong
hop CYGTT hoic GTHCSKCNK it nghiém trong, nghiém trong c6 thé két hop véi
lao dong cong ich sé& thé hién tu duy d6i méi, hién dai ctia nha nudc trong du tranh
phong chéng t6i pham. !4
Tu phép phuc hdi dé cao viéc phuc hoi céac quan h¢ xa hoi bi xam pham, gitp
bi hai duoc bdi thudng, cong dong cé bién phap phong ngira toi pham va ngudi pham
t61 co nhiéu co hoi tai hoa nhap cong déng hon. Do dé dac biét phu hop véi cac toi
c6 yéu to xam hai ca nhan, nhu t6i CYGTT hodc GTHCSKCNK. Véi muc tiéu la
khoi phuc mdi quan hé giira nan nhan — nguoi pham toi — cong dong, thay vi chi trimg
phat ngudi pham toi sé giup 1ap day nhitng ton thuong ¢ nan nhan ciing nhu 6n dinh
cong dong tét hon 1a cach ly nguoi pham t6i trong khi nan nhan khong cam thay duoc
bu dép du va 13i lo so vé hanh vi CYGTT hoic GTHCSKCNK van hién hiru trong
cong dong. O New Zealand, md hinh Family Group Conference da dugc ap dung
thanh cong cho ca nguoi truong thanh va tré vi thanh nién pham t01 trong cac vu gay
t6n thuong khong nghiém trong'#’. O chiu Au, theo nghién ciru cia European Forum
for Restorative Justice, tw phap phuc hoi gitp giam murc do tai pham va ting kha ning
thoa man ctia nan nhan hon so voi xét xur truyén thong.'*®
O Viét Nam, nhiéu vu viéc CYGTT hoic GTHCSKCNK it nghiém trong, bi
hai va ngudi pham toi tu hoa giai, bi hai dugc bdi thuong hop 1y va khéng ¢ don yéu
cau khai t6 thi theo quy dinh tai khoan 1 Diéu 155 B¢ luat T tung hinh sy nhitng vu
an nay s& khong bi khoi t6. Toi pham CYGTT hoic GTHCSKCNK thudng xay ra
trong moi trudng cd mau thuan, ngudi pham toi gip khé khin trong viéc dua ra hanh
vi trmg xir phit hop v6i yéu cau ciia x4 hoi. Pay 1a nhiing co so cho viée chuyén hudng

sang md hinh hoa giai, thay do6i tu duy vé bién phap hinh sy chi 1a hinh phat bang

146 Xem: Baasanjav Jadamba, Tuya Gal (2025), The Role of Fines in Punishment: Historical Origins, Legal
Regulation and Comparative Judicial Practice, Advances in Social Science Research Journal, (12(12)).

147 Xem: James Dignan (2007), The Victim in Restorative Justice, William Press, London, tr309 - 332.

148 Xem: European Forum for Restorative Justice (2011), Final report of JLS/2008/JPEN/043 (Conferencing:A
Way Forward For Restorative Justice In Europe), tai: https://www.euforumrj.org/sites/default/files/2019-
11/final_report_conferencing_revised version june 2012 0.pdf, truy cép ngay 10/8/2026.



https://www.euforumrj.org/sites/default/files/2019-11/final_report_conferencing_revised_version_june_2012_0.pdf
https://www.euforumrj.org/sites/default/files/2019-11/final_report_conferencing_revised_version_june_2012_0.pdf
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xem xét dén mot s6 giai phap nhu: (i) Xay dung chuong trinh hoa giai; (ii) Xay dung
céc khoa hoc bit budc vé tao 1ap hanh vi ding chuan muc, kiém soat cam xtc cho
ngudi pham toi thay cho phat tu thoi han ngén; (iii) Giup d& ngudi pham toi tai hoa
nhap sau khi thi hanh an, ddc biét voi nguoi tré tudi hodc lan ddu pham toi. 14

Thir twe, b6 quy dinh vé chudn bi pham tgi. V& mit k¥ thuat 1ap phap thi quy
dinh tai khoan 6 Diéu 134 BLHS nam 2015 thu hep pham vi so v&i quy dinh tai khoan
2 Piéu 14 BLHS nam 2015 va khong bién chimg voi khoan 1 Diéu 134 BLHS niam
2015. Do d6, néu nha 1am luat van gilr quy dinh vé hanh vi chuén bj pham t0i CYGTT
hodac GTHCSKCNK thi nén stra quy dinh tai khoan 6 Diéu 134 BLHS nam 2015 theo
huéng “Nguwoi nao chudn bi pham téi nay, thi bi phat cdi tao khéng giam giit dén 02
nam hodc phat ti tir 03 thang dén 02 ndm.” Phuong an t6i vu 1a nén bé quy dinh vé
chuan bi pham t9i CYGTT hoic GTHCSKCNK.

Cac qudc gia dugc nghién ctu déu quy dinh hanh vi CYGTT hoic
GTHCSKCNK céu thanh t6i pham khi c6 hdu qua nhat dinh xay ra. Lién Bang Nga,
du quy dinh thém tai Diéu 116 va Diéu 116.1 T6i hanh hung do ngudi dang bi xir Iy
hanh chinh hodc c6 tién an vé hanh vi tuong tu thuc hién la cac truong hop hanh vi
bao luc hodc gy dau don vé thé xac khac nhung khéng dan dén hiu qua, quy dinh
tai Piéu 115 thi hanh vi pham t6i d3 phai dugc thuc hién va giy dau don vé thé xac
cho nan nhan. Trong khi d6 hanh vi chuan bi vii khi, vat liéu nd, hung khi nguy hiém,
a-xit nguy hiém, hoa chit nguy hiém hodc thanh lap hodc tham gia nhém t6i pham
nham gay ra thuong tich hoac GTHCSKCNK khac thuc té chua gay rahau qua TTCT,
thuc té rat kho ching minh duogc muyc dich gy TTCT cta ngudi vi pham.'*

3.2.1.2. Ban hanh cdc vén ban gidi thich, huéng dan dp dung thong nhat phap ludt

Quy dinh tai Diéu 134 BLHS niam 2015 du d3 quy dinh cu thé, chi tiét hon so
v6i cac BLHS trudc d6 vé cac tinh tiét dinh toi, dinh khung hinh phat, khac phuc
dugc nhitng han ché dé ap dung thong nhat phap luat trong ca nude. Tuy nhién, dé
dam béo tinh khai quat cta luat thi quy pham phép luat khong thé qua chi tiét nén

1499 Xem: Gordon Bazemore & Mark Umbreit (2001), 4 Comparison of Four Restorative Conferencing Models,

tai: https://www.ojp.gov/ncjrs/virtual-library/abstracts/comparison-four-restorative-conferencing-models, truy
cap ngay 10/8/2026 va UNODC (2020), Handbook on Restorative Justice Programmes Second Edition, Vienna,
tr21-48.

1% Xem: Pham Phuong Thao (2025), “Toi ¢b y gay thuong tich hodc gay ton hai cho strc khoé cua nguoi khac
theo phap luét hinh sy mét sé qudc gia va kinh nghiém cho Viét Nam”, Tap chi Khoa hoc Kiém sdt, (09), tr79.
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Diéu 134 BLHS nam 2015 van c6 nhiing quy dinh mang tinh khai quat, yéu cau phai
c¢6 vin ban giai thich, hudng dan ap dung théng nhét phap luat, cu thé:

Thi nhdt, hieéng dan tinh tiét “ding hung khi nguy hiém”. Hién nay thuc tién
ap dung phép luat van st dung hudng dan tai Muc 3.1 Nghi quyét 01/2006/NQ-HP TP
ngay 12/5/2006 ctia Hoi dong Tham phan TAND tbi cao. Theo d6 “Dung hung khi
nguy hiém quy dinh tai diém a khoan 1 Diéu 104 BLHS nim 1999 1a trudong hop
dung vii khi hoic phuong tién nguy hiém theo huéng dan tai cac tiéu muc 2.1 va 2.2
Muc 2 Phan I Nghi quyét 02/2003/NQ-HDTP ngay 17/4/2003 cua Hoi dong Tham
phan TAND tdi cao. Trong khi d6 tinh tiét “dung hung khi nguy hiém” quy dinh tai
diém a Diéu 104 BLHS nam 1999 da dugc stra ddi thanh “Dung vii khi, vat liéu nd,
hung khi nguy hiém” tai diém a khoan 1 Piéu 134 BLHS niam 2015. Do d6 can c6
van ban hudng dan ké thira cac ndi dung ctia Nghi quyét 02/2003/NQ-HPTP va Nghi
quyét 01/2006/NQ-HPTP dé hudng dan lai tinh tiét “dung hung khi nguy hiém” cho
phu hop vé1 quy dinh cia BLHS nam 2015.

C6 thé ké thira huéng din vé “phuong tién nguy hiém” trong Nghi quyét
02/2003/NQ-HPTP dé hudng dan nhu sau: “Hung khi nguy hiém la céng cu, dung
cu duoc ché tao ra nham phuc vu cho cudc séng cua con nguoi (trong san xudt, trong
sinh hoat) hodc vat ma nguoi pham t9i ché tao ra nham lam phuong tién thuc hién
toi pham hodc vat co san trong tw nhién ma nguoi pham toi co duoc va néu sir dung
cong cu, dung cu hodc vit do tan cong ngueoi khdc thi sé gday nguy hiém dén tinh
mang hodc sirc khoé ciia ngwoi bi tan cong.

Vidu:

- Ve cong cu, dung cu. bua dinh, dao phay, cdc logi dao sdac, nhon...

- Vé vdt ma nguoi pham toi ché tao ra: thanh sdt mai nhon, cén g6~...

- Vé vit c6 san trong tw nhién: gach, da, doan gdy cimg, chdc, thanh sat...”

Thit hai, huéng dan tinh tiét “pham téi 02 lan tré lén”, day 1a tinh tiét duoc
thay thé cho tinh tiét “pham toi nhiéu 1an d6i véi ciing mot nguoi hodc dbi voi nhidu
ngudi” ¢ khoan 1 Piéu 104 BLHS nim 1999. Khoan 7 Piéu 4 Nghi quyét 04/2025/NQ-
HDTP ctia Hoi dong Tham phan TAND tbi cao ngay 30/9/2025 hudng dan tinh tiét
“Pham t6i 02 1an tré 1én” quy dinh tai diém g khoan 1 Piéu 52 BLHS niam 2015 1a
truong hop nguoi pham t6i da thuc hién tir 02 1an pham toi trd 1én ddi voi mot toi

pham ma modi 1an pham toi déu c6 du yéu to cau thanh toi pham nhung chua c6 lan
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nao bi truy ctru TNHS va chua hét thoi hiéu truy ctiru TNHS. Déi véi cac t6i nhu trém
cép, cudp tai san, viéc xac dinh da thyuc hién tir 02 lan pham td1 trd 1én co thé rd rang.
Song véi toi CYGTT hoic GTHCSKCNK, thuc tién c6 nhiéu trudng hop, hanh vi
pham to1 dién ra tai cung mot dia diém, thoi gian pham toi lién nhau thi ¢6 nhiéu quan
diém cho rang do hau qua khong phan biét rd rang giita hai 1an nén khong ap dung
tinh tiét “pham t01 02 lan tro 1én” trong khi ro rang c6 02 14n thyc hién hanh vi pham
t61. Do do, truong hop nay can phai hudng dan, giai thich 4p dung phap luat thém dé
thong nhat trong viéc giai quyét cac vu an.

Thir ba, hudng dan doi véi truong hop CYGTT hodc GTHCSKCNK doi véi
nhiéu nguwoi ma ty 1é TTCT ciia moi nguwoi ¢ mot khung hinh phat khdc nhau. Diém c
khoan 2 Piéu 5 Nghi quyét 04/2025/NQ-HDTP c6 quy dinh truong hop bi cdo c6
nhiéu tinh tiét dinh khung hinh phat, Toa 4n phai cin ¢t vao tinh chat va mirc d6 nguy
hiém cho x3 hoi cua hanh vi pham t01, nhan than ngudi pham t0i, ) luong tinh tiét
dinh khung, s6 lwong tinh tiét giam nhe va ting ning TNHS dé quyét dinh hinh phat.
Quy dinh méi nay da hudng dan ap dung thong nhat phap luat ddi véi nhiing truong
hop vudng mac trong thuc tién do pham toi voi nhiéu ngudi ma ty 18 TTCT ctaa mbi
nguoi & khung khac nhau, sé tranh duogc nhiéu vu 4n do chi xac dinh dugc mot khung
hinh phat ma khi luong hinh HDXX khong xem xét dén tinh tiét dinh khung con lai
ma hinh phat ap dung khong tuong xing véi tinh nguy hiém cho x4 hoi ctia hanh vi.
Song van can c6 van ban hudng dan nghiép vu vé viéc chi danh gia vé cac tinh tiét
nay trong phan nhan dinh hay ap dung tit ca cac diéu, khoan dinh khung vao phan
quyét dinh. Theo NCS can phai ap dung tit ca cac khoan, diéu ma bi cido pham phai
& phan quyét dinh dé ting tinh bit budc vé viéc xem xét tit ca cac tinh tiét dinh khung
nay ddi véi HDXX.

Thir twe, huéng dan tinh tiét “Déi véi nguoi dang thi hanh céng vu hodc vi Iy
do cong vu ciia nan nhan”. Hién nay quy dinh ndy & Viét Nam van con nhiéu quan
diém tranh cdi va chua c6 van ban huéng dan théng nhat. Trong khi Luat Can bo,
cong chirc nam 2025 dinh nghia khai ni¢m céng vu 1a “hoat dong do can bo cong
chikc thuwe hién nghia vu, quyén han dwoc giao theo quy dinh ciia cdp c6 tham quyén
va ciia phdp ludt nham thuwc hién qudn Iy nha nwée va ddp g nhu cau chung ciia xa
héi”. Con khoan 2 Piéu 3 Luat Trach nhiém bdi thuong ctia Nha nudc 2017 giai thich

“nguoi thi hanh cong vu la nguoi dwoc bau ciw, phé chuan, tuyén dung hodc bo nhiém
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theo quy dinh ciia phdp ludt vé can bd, céng chire va phdp ludt cé lién quan vao mét
Vi tri trong co quan nha nuoc dé thue hién nhiém vu quan Iy hanh chinh, 10 tung hodc
thi hanh én hodc nguoi khdc dwoc co quan nha nude c6 tham quyén giao thuc hién
nhiém vu co lién quan dén hoat dong quan ly hanh chinh, 16 tung hodc thi hanh an”.
Nhu vay pham vi cong vu dugc gidi thich ¢ hai van ban trén 1a khac nhau.

Bén canh d6, thuc tién doi Séng xa hoi c6 nhiéu truong hop nguoi bi xam hai
sttc khoé trong qué trinh thyc hién nhitng nhiém vu c6 tinh chat céng vu (dap tng
nhu cau chung cua xa hdi nhu dich vu y té) nhung khong nhét thiét thuoc nhom can
bd, cong chirc hodc ngudi thuc hién nhiém vu quan 1y hanh chinh, td tung, thi hanh
an theo céach tiép can truyén thong. Pic biét 1a trudng hop cic nhan vién y té bi hanh
hung trong qua trinh kham, chira bénh. Viéc B Y té dé xuat bd sung vao Diéu 7 cia
Luat Kham chita bénh nim 2025 dbi v6i noi dung xem hanh vi bao hanh nhan vién y
té trong khi 1am viéc 14 hanh vi chong nguoi thi hanh cong vu cho thay yéu cau bao
vé nhitng chua thé thyc hién nhiém vu c6 tinh chat phuc vu loi ich cong cong dang
ngay cang tré nén cap thiét. Tuy nhién nha lam luét can xac dinh nhiing tiéu chi dé
xéac dinh viéc nhan vién y té 12 “ngudi dang thi hanh cong vy dé dam bao hiéu qua
ctia quy dinh phap luat trong dau tranh phong, chong toi pham. Pic biét trong trudng
hop co so v té 14 co sé ngoai cong 1ap hodc bi hai khong phai can bo, cong chrrc.

Hudng dan ap dung thdng nhét d6i véi tinh tiét “ddi voi ngudi dang thi hanh
cong vu hodc vi ly do cong vu ctia nan nhan” can 1am rd duoc ba ndi dung: (1) ti€u
chi x4c dinh mot nguoi dang thi hanh céng vu tai thoi diém bi CYGTT hoic giy ton
hai cho strc kho¢; (ii) pham vi cac hoat dong duogc coi 1a hoat dong cong vu va pham
vi chu thé duoc bao vé; (iii) tiéu chi xac dinh mdi quan hé giita hanh vi pham ti v6i
“ly do céng vu cua nan nhan”. Ngoai ra ciing cAn phan biét trudng hop bi hai dang
thuc hién nhi€ém vu véi trudong hop bi hai da két thuc nhiém vu nhung bi CYGTT
hodc gy t6n hai cho strc khoé do dong co tra th.

Thir ndm, hweéng dan vé truong hop pham téi CYGTT hodec GTHCSKCNK
trong trang thai tinh than bi kich dong manh. Khoan 6 biéu 2 Nghi quyét
04/2025/NQ-HDTP huéng dan ap dung quy dinh vé “pham toi trong trudng hop bi
kich dong vé tinh than do hanh vi trai phap luit cia nan nhan gy ra” tai diém e khoan
1 Piéu 51 BLHS nim 2015 1a thudc mét trong cac trudng hop sau day:

“Truwong hop thir nhat, nguwoi pham téi bi kich déng vé tinh than, bi chi phoi
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do hanh vi trdi phdp ludt cua nan nhan khién ho khong hoan toan tu chu, tinh tdo, ty
kiém ché ma thiee hién hanh vi pham ti. Sw kich dong tinh than phdi la tire thoi do
hanh vi trai phap ludt cua nan nhdn dan t6i thuce hién hanh vi pham toi;

Trwong hop thir hai, hanh vi trdi phdp ludt ciia nan nhdn cé tinh chdt dé nén,
dp birc twong doi ndng né, ldp di ldp lai, su kich déng d6 da am i, kéo dai, dén thoi
diém ndao dé hanh vi trdi phdp ludt ciia nan nhén lai tiép dién lam cho nguoi pham
toi bi kich dong khong tu kiém ché dwoc ma thuc hién hanh vi pham toi. Truong hop
nay néu tach riéng hanh vi néu trén thi khéng coi la kich déng, nhing néu xét ca qud
trinh dién bién cia sw viéc thi dwoc coi la kich dong manh hoac rat manh nén nguoi
pham t0i co thé diroc giam nhe TNHS.”

Nghi quyét 04/2025/NQ-HDTP ciing yéu cu khi ap dung tinh tiét giam nhe
ndy thi mirc d6 giam nhe TNHS phai ciin cir vao 16i, mirc 6 nghiém trong cua hanh
vi trai phap luat ctia nan nhan, mdi quan hé nhan qua giira hanh vi trai phap luat cia
nan nhan véi tinh trang tinh than bi kich dong ctia ngudi pham toi. Chi 4p dung tinh
tiét giam nhe nay khi nan nhan 14 ngudi da thuc hién hanh vi trai phap luat va hanh
vi trai phap luat d6 xam pham dén quyén, loi ich hop phép ctia ngudi pham toi hodc
xa4m pham dén quyén, loi ich hop phap ctia ngudi than thich ngudi pham toi.

C6 thé thay huéng dan cua Hoi dong Tham phan vé tinh tiét “pham toi trong
truong hop bi kich dong vé tinh than do hanh vi trai phap luat cia nan nhan gy ra”
tai Nghi quyét 04/2025/NQ-HDTP di ké thira quy dinh tai diém b Muc 1 Chuong 2
Nghi quyét 04/HDTP/NQ ngay 29/11/1986 ctia Hoi ddng Tham phan TAND tdi cao.
Tuy nhién huéng dan méi con co nhiéu diém chua rd rang, mang tinh dinh tinh, mac
du huéng dan tach ra hai truong hop duoc xem 1a pham toi trong trudng hop bi kich
dong vé tinh than do hanh vi trai phap luat ctia nan nhin gy ra nhung & phan vi du
chi dua ra mot vi du vé trudng hop nan nhan c¢é hanh vi trai phap luat lap di lap lai
khong 1am rd duogc trudng hop bi kich dong vé tinh than véi tinh than bi kich dong
manh. Do d6, can c¢6 hudng din vé tinh trang tinh than bi kich dong manh, hanh vi
trai phap ludt cua nan nhan nhu thé nao thi dugc coi 1a nghiém trong du dé nan nhan
bi kich d6ng manh vé tinh than dé 1am rd trudng hop nio thi nguoi pham t6i CYGTT
hoic GTHCSKCNK duoc ap dung tinh tiét giam nhe quy dinh tai diém e khoan 1 Diéu
51 BLHS nam 2015 véi truong hop nao bi xét xir vé téi CYGTT hoic GTHCSKCNK
trong trang thai tinh than bi kich dong manh. C6 thé huéng dan nhu sau:
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“Co y gdy thieong tich hodc gdy ton hai cho sirc khoé ciia nguoi khdc trong
trang thdi tinh than bi kich dong manh quy dinh tai Piéu 135 BLHS nam 2015 la
truong hop giam nhe dac biét ma:

- Nguwoi pham toi 0 trong trang thdi tinh than bi kich dong manh la tinh trang
nguoi pham toi khong hoan toan tw chu, tu kiem ché dwoc hanh vi pham toi cua minh.
NOoi chung, su kich dong manh do phai la tirc thoi do hanh vi trai phap ludt nghiém
trong ciia nan nhdn gay nén sw phan vmg dan téi hanh vi ¢é ¥ gdy thuong tich hodc
gdy t6n hai cho sirc khoé ciia nguoi khdc. Nhwng cd biét ¢6 truong hop do hanh vi
trdi phdp ludt ciia nan nhan cé tinh chat dé nén, dp birc twong doi ning né, lap di ldp
lai, sw kich dong dé da am y, kéo dai, dén thoi diém nao dé hanh vi trdi phdp ludt
cua nan nhan lai tié'p dién lam cho nguoi bi kich dong khong tu kiem ché dwoc; néu
tach riéng sw kich dong méi nay thi khéng coi la kich dong manh, nhung néu xét ca
qua trinh phat trién cua sw viéc, thi lai dwoc coi la manh hodc rat manh.

- Hanh vi trdi phdp ludt nghiém trong ciia nan nhdn déi véi ngueoi pham t6i
hodc déi véi nguoi than thich ciia ngwoi d6 tuy lam cho nguwoi pham tdi bi kich déng
manh, nhung néi chung chira dén mirc la pham téi. Néu hanh vi trdi phdp ludt @6 truc
tiép xam pham tinh mang, sirc khée hodc loi ich hop phdp ciia ngwoi pham tdi hodc
nguoi than thich cua nguoi pham toi hodc cua xa hoi, da cau thanh t9i pham, thi
hanh vi c6 y gdy thuwong tich hodc gdy tén hai cho sirc khoé ciia nguoi khdc cé thé
dirge xem la truong hop phong vé chinh ddng (theo Diéu 22) hodc do vuwot qud gidi
han phong vé chinh déang (theo Diéu 136).

Trong truong hop ca biét hanh vi trdi phap luat nghiém trong cua nan nhan
cdu thanh t9i pham nhuwng la t6i pham it nghiém trong (nhuw t6i lam nhuc nguwoi khdc,
t6i vu khong) thi ciing dwoc coi la ¢6 y gdy thwong tich hodc gay ton hai cho sirc khoé
ciia nguoi khdc trong trang thdi tinh than bi kich déng manh va dwoc xit Iy theo Diéu
135. Vi du: hai anh em dong hao ¢ chung nha bé me vo, ngudi anh thuwong xuyén lam
nhuc thé bao va trcfng tron vu khéng nguoi em, dén thoi diém ndo dé lai lang nhuc
nguoi em nén ngwoi anh bi em co y gdy thuwong tich hodc gdy ton hai cho sikc khoe
cua nguoi khac.

Poi véi truong hop nguoi ding chat say (uong rwou) hodc chat kich thich
manh khac ma bi say, nhan coé hanh vi trai phap ludt khong nghiém trong cua nan

nhdn ma thue hién hanh vi c6 y gdy thieong tich hodc gdy tén hai cho sikc khoé ciia



168

nguoi khdc, thi khéng coi la triong hop pham t6i co y gdy thwong tich hodc gdy ton
hai cho strc khoé cua nguoi khac trong trang thai tinh than bi kich dong manh. Phai
try theo hoan canh, tinh chdt va mirc dé sai trai cua hanh vi do nan nhan thuc hién
ciing nhu cdc tinh tiét khdc ciia vy dn, ma xir 1y vé t6i c6 ¥ gdy thwong tich hodc gay
ton hai cho sirc khoé ciia nguwoi khdc hay téi cé y gdy thiong tich hodc gdy ton hai
cho sirc khoé ciia nguoi khdc trong trang thdi tinh than bi kich déng manh .”

3.2.1.3. Xdy dung dn 1é vé ti ¢ ¥ gdy thuong tich hodc gdy ton hai cho sitc
khoé cua nguoi khac

O cac qudc gia theo truyén thong phap ludt Common Law, an 1¢ tir lau da giir
vai tro trung tam trong hé thong phép luat, khong chi 1a cong cu dé giai thich cac quy
dinh thanh vin ma con 1a phuong tién dé giai quyét cac vu viéc chua c6 luat diéu
chinh. Trong nhing truong hop nhu vay, thim phéan sé dya vao nguyén tic cong 1y,
1& phai va thyc tién xét xtr dé dua ra phan quyét nham bao dam tdi da quyén va loi
ich hop phép cua céc bén.

Trong hé thong phap luat hién dai, dic biét tai cac qudc gia theo truyén thong
phép luat thanh van (Civil Law), phap luat dugc xay dung trén co s& cac van ban
phap luat do co quan 1ap phap ban hanh. Dic trung ndi bat ctia phap luat thanh vin
1a tinh khai quat cao trong cach thirc quy pham hoéa, cho phép phéap luat c6 thé diéu
chinh mot cach linh hoat nhiéu tinh huéng twong tw. Tuy nhién, chinh dic diém nay
cling dong thoi tao ra mot gidi han 1a khong thé du lidu hét moi tinh hudng phat sinh
trong thuc tién. Trong bdi canh do, viéc tao 1ap cac quyét dinh hodc ban 4n co tinh chat
dinh hudéng dé giai quyét cac tinh hudng twong tu trd thanh mot yéu cau tat yéu, nham
bd sung cho nhitng khoang tréng hoic bat cap trong hé thong phap luat thanh van.

Maic du Vi¢t Nam khong theo m6 hinh &n 1¢ nhu cac nuéc Common Law,
nhung viéc ghi nhan vai trd hd trg, dinh hudng ap dung phap luat cua 4n 1& ngay cang
tr& nén quan trong. Thuc tién x4y dung, ban hanh va ap dung 4n 1& con gip nhiéu kho
khin do nhiéu nguyén nhan khac nhau, trong d6 co thé ké dén chat luong xét xir chua
dong déu giita cic cap toa an, nang luc chuyén mon va trinh d6 tu duy phép 1y cia
mot bd phan tham phan con han ché, cling nhu chua cé co ché hiéu qua dé phat hién,
lwa chon va phat trién an 18 tir thuc tién. Tinh trang thiéu an 1& & nhiéu loai toi pham
quan trong, trong d6 ¢ toi CYGTT hoic GTHCSKCNK, di va dang dit ra yéu cau

cap thiét phai t6 chirc lai quy trinh xdy dung 4n 1& theo hudng chu dong, c6 chién
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lugc va gan chat véi thuce tién xét xu.

An 18 ¢6 vai trd quan trong trong viéc dinh hudng théng nhat ap dung phap
luat, dac biét trong bdi canh hé théng phap luat hién hanh con tdn tai nhiing quy dinh
thiéu cu thé hodc chua bao quat hét cac tinh hudng phap 1y phét sinh trong thuyc tién.
Trong linh vyc hinh sy, t6i CYGTT hodc GTHCSKCNK 1la loai tdi pham pho bién,
phtrc tap, c6 tinh chit da dang vé hanh vi, mac d6 hau qua va diéu kién pham t0i. Tuy
nhién, viéc thiéu 4n 1¢ lién quan dén loai to6i pham nay, cho thay khoang tréng trong
dinh hinh duong 16i xét xir thong nhét cho t6i CYGTT hodc GTHCSKCNK.

Thuc tién xét xir ghi nhan khong it trudng hop cac bi céo thuc hién hanh vi
pham toi c6 tinh chat, mirc d6 va tinh tiét twong dong, nhung két qua xét xir lai khac
nhau do quan diém danh gia khac biét gitta cac HDXX. Tinh trang thiéu nhat quan
nay khong chi anh huong dén nguyén tic cong bang va binh dang trong ap dung phap
luat, ma con gay hoai nghi trong du luan vé tinh nghiém minh va khach quan ciia hoat
dong tu phap. Trong bdi canh d6, viéc ban hanh an 18 dbi vé6i t6i CYGTT hoic
GTHCSKCNK 1a yéu cau cap thiét nham hudng dén su thong nhat trong xét xir va
bao dam cong 1y hinh sy.

Hién nay, quy trinh xay dung an 1é theo quy dinh tai Nghi quyét 04/2019/NQ-
HDTP cua Hoi déng Tham phan TAND tdi cao duoc thuc hién theo hudng lya chon
nhing ban an, quyét dinh da c6 hiéu lyc phap luat va co gia tri dinh huéng ap dung
phap luat, dap tng cac tiéu chi nhu: c6 1ap luan phap 1y rd rang; c6 tinh chuan muc;
dugc ap dung 6n dinh; va giai quyét duoc van dé phap 1y méi hodc con cé cach hiéu
khac nhau. Tuy nhién, qué trinh thuc hién cho théy mot nghich 1y can cha y: nhiéu
vu 4n c6 tinh chat phap 1y dién hinh thi ban an lai khong dat yéu cau vé chat luong
12p luén; trong khi d6, nhirng ban an dugc viét cong phu, ¢6 luan ctr ro rang thi vu an
lai khong c6 gia tri dinh hudng hodc khong dap tng du cac tiéu chi vé tinh tranh cai
phap 1y. Diéu nay gay kho khin cho cong tac lwa chon va phat trién an 18.

Pé khic phuc tinh trang néu trén, can thiét phai diéu chinh quy trinh xay dyung
an 1€ ngay tur giai doan thu ly vu an. Cu thé, cac Toa an can chu dong lya chon tur dau
nhing vy 4n ¢ tinh tiét phap 1y con nhiéu tranh cii hodc c6 kha ning lam phét sinh
céch hiéu, cach ap dung khac nhau trong thuc tién. Nhitng vu an nhu vay can duoc
phan cong cho cac thim phan c6 kinh nghiém xét xir. Sau khi ban 4n duoc tuyén va
¢6 hiéu lyc, TAND cap tinh c6 thé chu dong dé xuat 1én Hoi dong tham phan TAND
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t6i cao dé xem xét Iya chon l1am 4n 1&. Quy trinh nay khong chi bao dam dugc tinh
dinh hudng cta an 18 ma con gitp ning cao chat luong xét xir ngay tir cip so tham,
phuc tham.

Viéc xay dung 4n 1€ theo quy trinh chu dong, dinh hudng ngay tur khi thu 1y sé&
tao diéu kién thuan loi dé lya chon duoc nhirng ban an thyc sy ti€u biéu ca vé ndi
dung vu viéc va cht luong l4p luin phép 1y. Dong thoi, cach tiép can nay ciing gitp
hinh thanh co ché phdi hop hiéu qua giita cac cip toa an trong viéc chudn hoa, phd
bién va van dung an 1 vao thuc tién xét xir, dic biét dbi véi cac toi danh con co nhidu
quan diém giai quyét nhu t6i CYGTT hoidc GTHCSKCNK.

3.2.2. Cac gidi phdp khac

Dé nang cao chét luong ap dung phap ludt vé t6i CYGTT hoidc GTHCSKCNK
thi cac giai phap hoan thién quy dinh phép luat 13 trung tdm nhung can cé cac giai
phap khac vé con ngudi, quy trinh, phuong phéap lam viéc, k¥ thuat, co s¢ vat chat.
Boi néu cac quy dinh phap luat vé t6i CYGTT hoizc GTHCSKCNK hoan thién nhung
khong c6 con nguoi tdt, khong co6 cac quy trinh 1am viéc hi€u qua, diéu kién vat chit
t6t dé dua cac quy dinh d6 vao thuc tién thi hidu qua cong tac ddu tranh phong, chong
t01 pham s€ khong duoc nang cao. Vay nén, song song vdi hoan thién quy dinh phap
luat can co6 thém cac giai phap khac dé nang cao chat lwong ap dung phép luat vé toi
CYGTT hodc GTHCSKCNK, cuy thé:

Thir nhdt, ndng cao trinh @3 phdp ludt, kj nang chuyén mén nghiép vu, y thirc
chinh tri va dao dirc nghé nghiép cho déi ngii nhitng nguweoi tién hanh t6 tung. Day 1a
nhirng yéu t6 quan trong anh hudng truc tiép dén két qua ap dung phap luat vé toi CYGTT
hoic GTHCSKCNK. Do d6 doi hoi nhitng nguoi tién hanh té tung phai luén khong
ngimg trau doi tri thirc ctia ban than. Viéc xay dung doi ngii nhitng ngudi tién hanh
t6 tung c6 trinh d6 chuyén mon va k§ ning nghé nghiép gioi 1a mot yéu cau cap thiét,
mot giai phap chién luoc 1au dai. Pé thuc hién duoc giai phap nay can: (i) Siét chat
trong cong tac thi tuyén va bd nhiém cac chirc danh tu phap. Chét lugng d6i ngii diéu
tra vién, kiém sat vién, thim phan trudc hét phu thudc vao cong tac tuyén chon va bo
nhiém. Pay la cong tic quan trong dé lya chon ra nhiing nguoi c6 pham chat dao dirc,
c6 1ap trudng tu tudng vimg vang dam bao cac tidu chuin theo quy dinh cta phap

luat. (i1) Thuc hi¢n tdt cong tac dao tao, bao gff)m cadaotao & cép dai hoc 1an dao tao
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nghé cac chire danh tu phéap, dao tao bdi dudng vé trinh do chuyén mon va k¥ ning
nghé nghiép sau khi bd nhiém. Di voi dao tao k¥ ning can van dung kién thirc thuc
tidn va ky ning nghé nghiép mot cach chuyén siu, sat v6i cong viée, gan 1y thuyét
v6i thyc hanh. Dam bao cap nhat véi dién bién, tinh hinh t6i pham va sy thay doi
trong chinh sach phap luat. Déi voi “dao tao tham phdn la ddo tao nghé. Poi twong
dwoe dao tao 1a nhitng nguwoi c¢é trinh do t6i thiéu la cik nhdn ludt. Moi Tham phdn,
bén canh kién thire phdp ludt, can phdi cé ky ndng xét xi¥”'>'. Do d6, d6i ngii giang
vién can c6 trinh d6 cao, co6 phuong phap su pham, c6 kinh nghiém thyc tién va
chuyén nghiép. (iii) C6 chinh sach tién luong va ché do dii ngd twong Umg véi trach
nhiém cta nhitng ngudi tién hanh t6 tung. Ché do tién lwong va chinh sach dai ngd
phtt hop s& bao dam cho can bo khong phai lo muu sinh, vi ho va gia dinh c6 thé séng
day di bang chinh dong luong, khong bi chi phdi bai cac gia tri vat chat tir cac ca
nhan, t6 chirc khac. Do d6, viéc xay dung mot hé thong tién lwong khoa hoc, hop 1y
chinh 1a don bay kich thich ning suat, hiéu qua lao dong cta nhiing nguoi tién hanh
t6 tung, cling giam tinh trang can bd xin nghi viéc hodc xin chuyén cong tac.

Song hanh véi viéc nang cao trinh d6 chuyén mén, k¥ ning nghé nghiép thi
viéc nang cao ban linh chinh tri, Iy twong cdch mang ciing 14 nhan td quan trong trong
viéc nang cao chat lugng ap dung phap luat. Nhitng nguoi tién hanh t6 tung can cd
cai tAm trong sang, ban linh viing vang khi diéu tra, truy td, xét xtr, danh gia cac
ching cir va céc tinh tiét ctia vu an mot cach khach quan nham dua nhiing quyét dinh
cong tam, thuyét phuc 1ong nguoi. Pay 1a yéu to quan trong anh hudng dén tinh diing
dan cua hoat dong ap dung phap luat. Viéc ddo tao, bdi dudng doi ngii nhirng nguoi
tién hanh t6 tung vira “hdng” vira “chuyén” can dugc quan tdm, thuc hién thudng
xuyén. Ban than nhitng nguoi tién hanh t6 tung ciing can phai ludn néu cao y thirc tu
rén luyén dé nang cao ban linh chinh tri, trinh d6 nghé nghiép va tich luy von sdng,
kinh nghiém thuc tién dé giup cho hoat dong ap dung phap luit khong chi ding ma
con c6 tinh nhan van.

Thit hai, kiém tra, gidm sdt viéc dp dung phdp ludt vé téi pham CYGTT hodc
GTHCSKCNK. Cong tac kiém tra, giam sat viéc ap dung phap luat 1 hoat dong quan

5! Nguyén Hoa Binh (2017), “Tiép tuc ddi méi, thuc hién dong thoi nhiéu gidi phap nhdm nang cao chét lugng doi
ngill tham phan trong thoi gian t&i”, Tap chi Toa dan nhan ddn, (17), tr9.
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trong nham dam bao su ap dung ding phap luat ciing nhu khic phuc hiu quéa nhiing
treong hop ap dung sai 1am xam pham dén quyén, loi ich cua cic bén. Hoat dong
kiém tra, giam sat phai duoc thuc hién & ca ba giai doan 1a diéu tra, truy t6, xét xtr
qua do khong chi bao dam sy ap dung ding phap luat ma con kip thoi phat hién ra
sai pham. Vi¢c kiém tra, giam sat ngoai dé nghi, kién nghi theo thu tuc gidm ddc tham,
tai thAm ddi voi ban an, quyét dinh da ¢ hiéu lyc con can co cac ché tai khac dbi voi
nhirng ban 4n, quyét dinh c6 sai pham nhung chua dén muc phai khang nghi giam
dbc thdm nhu trir diém thi dua ddi véi ca nhan, to chirc co cac ban an c6 sai pham.
Cong tac téng két thuc tién, téng két dinh ky hoat dong kiém tra, giam sat chi ra
nhirng sai st trong viéc ap dung phap luat vé t6i CYGTT hoic GTHCSKCNK dé rat
kinh nghiém chung ciing gép phan nang cao chét lugng ap dung phap luat.

Thit ba, ciing can chudn hod chat lwong gidm dinh phép y, dau tir vao co so
vdt chat phuc vu céng tdc giam dinh phdp v, tao co ché phan bién két ludn gidm dinh
phdp y. Két luan giam dinh phép y x4c dinh ty 16 TTCT 1a chtng ¢t quan trong trong
cac vu an vé t0i CYGTT hoic GTHCSKCNK, 14 vin ban trinh bay qua trinh giam
dinh va két qua nghién ctru, cau tra 101 ciia co quan giam dinh d6i v6i cac co quan
trung cau, giup cho viéc giai quyét vu an dugc chinh xéac, khach quan, gop phan nang
cao chét lugng giai quyét cac vu an. Ngay 05/12/2025 tai Ky hop thir 10 Qudc hoi
khod XV di thong qua Luat Gidm dinh tu phap. Tiép d6, ngay 19/5/2026 Chinh phu
d3 ban hanh Nghi dinh sé 177/2026/ND-CP quy dinh chi tiét mot sé diéu va bién
phap thi hanh Luat Giam dinh tu phap. So véi Nghi dinh s 8/2013/ND-CP (duogc
stra doi, bd sung boi Nghi dinh s6 157/2020/ND-CP), Nghi dinh méi c6 nhiéu noi
dung dugc ké thira, chinh 1y, bd sung dé phu hop véi cac quy dinh méi. Trong d6
dang cht ¥ 14 quy dinh chi tiét khoan 9 Piéu 20 Luat Giam dinh tu phap nam 2025
vé cac truong hop hop nhét, sat nhap vin phong giam dinh tu phap duoc t6 chic va
hoat dong theo loai hinh cong ty hgp danh, h so, trinh ty, tha tuc dé nghi hop nhét
van phong; nguyén tic thanh 1ap va hoat dong ctia Hoi dong giam dinh tu phéap; chi
phi giam dinh tu phap. C6 thé thay & 1an ban hanh van ban méi nay cac quy dinh cia
phap luat Viét Nam vé giam dinh tu phap d3 c6 sy cong phu vé ndi dung, khoa hoc
hon vé hinh thirc va ting vé s6 luong quy pham phép lut. Cac ndi dung méi vé thanh

1ap, hoat dong ctia Vin phong giam dinh tu phap di bat kip xu thé cua thé gidi, dap
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g duoc doi hoi cua thyc té. Tuy nhién cong tac giam dinh phép y hién nay con chua
duoc dau tu vé chuin hoa chat luong, co sé vat chét phuc vu cong tac giam dinh. Do
d6 can nghién ctru ban hanh cac bo tiéu chudn vé chét luong két qua giam dinh phap
y, ddu tu vao phuong tién giam dinh va nang cao diéu kién lam viéc cho cac giam
dinh vién. Céc co s& cua cac to chic giam dinh cong 1ap hién nay con lac hau, chua
dap tng dugc yéu cau, nhiéu giam dinh vién phai 1am viéc trong diéu kién chung véi
cac bo phan khac, thiéu tén vé may moc, thiét bi dd anh huong khong nhé dén chat
lwong chuyén mon. Trong khi cong tac giam dinh tu phap c6 dic thu 1a can khong
gian lam vi¢c doc 1ap, yén tinh.

Ngoai ra can thiét 1ap co ché phan bién két luan giam dinh phap y, cho phép
cac bén tham gia t6 tung, dic biét 1a bi cdo, ngudi bao chita, bi hai co quyén yéu cau
1am 13, d6i chat hodc moi to chirc, chuyén gia giam dinh phap y doc 1ap tham gia
danh gia lai noi dung giam dinh. Céac két luan giam dinh phép y do cac bén tham gia
t6 tung yéu cau can dugc quy dinh ¢ gia tri ching cir ngang véi cac két luan giam
dinh phap y do cac co quan tién hanh t6 tung trung cau. Pé dam bao gia tri chimg cir
ctia nhitng két luan giam dinh phap y doc lap nay thi nhiém vu quan 1y cong tac giam
dinh tu phap can chuyén tir quan 1y vé mat hanh chinh sang quan 1y vé chat luong cac
két luan giam dinh. Nhu vay c6 thé gop phan bao dam tinh chinh xac, khach quan
trong hoat dong diéu tra, truy td, xét xir, qua d6 nang cao chat luong giai quyét cac
vu 4n vé t0i CYGTT hoic GTHCSKCNK va han ché oan sai trong thuc tién.

Thir tir, bdo dam co sé vat chat, ky thudt can thiét cho céc hoat dong ) tung.
Viéc bao dam co s& vat chat, k¥ thuat can thiét cho cac hoat dong t6 tung ciing s& gop
phan nang cao chat lwong ap dung phap luat vé toi CYGTT hoic GTHCSKCNK. Céc
yéu t6 k¥ thuat khong chi 13 phuong tién hd trg ma con 1a diéu kién dé bao dam viéc
ap dung ding phap luat. Viéc cac co s& vat chat k¥ thuat thiéu hut hay lac hau c6 thé
lam giam chét lugng chimg ctr thu thap dugc, can trd viéc danh gia khach quan vy
an. Trong bdi canh chuyén d6i sé dang dién ra manh mé, yéu cau tmg dung cong nghé
cao vao cac hoat dong to tung cang trd 1én can thiét. Viéc dau tu va cai thién co sé
vat chit, ky thuat s& gitip ning cao tinh chuyén nghiép cua cac co quan td tung, gop
phan bao vé quyén, loi ich hop phap cia cong dan va cling c6 niém tin cua xa hdi vao

cong ly.
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Thir ndm, tong két thuc tién dp dung phdp ludt hinh sw, gidi thich phdp ludt
khi xét xir @i vdi t¢i CYGTT hode GTHCSKCNK. Pay 1a mot bude quan trong trong
qua trinh x4y dung, hoan thién va t6 chirc thie hién phap luat hinh su néi chung, quy
dinh vé t6i CYGTT hoic GTHCSKCNK néi riéng. Thong qua hoat dong nay, cac co
quan tién hanh t6 tung c6 thé hé théng hoa, phan tich va danh gia mot cach toan dién,
khach quan viéc ap dung cic quy dinh phép luat hinh su trong thuc tién giai quyét an.
Két qua tong két 1a co s¢ dé rat ra bai hoc kinh nghiém thuc tién, tir d6 dé xuit nhitng
dinh hudng cu thé nhim nang cao chit lwong xét xtr cac vu 4n cung loai trong twong
lai. Khong chi dimg lai ¢ viéc ghi nhan két qua dat duoc, tong két thyc tién con dic
biét chu trong viéc phan tich mirc d6 thong nhat va hiéu qua trong viéc ap dung phap
luat hinh su. Viéc lya chon va danh gia cac ban an, quyét dinh c6 gia tri thyc tién cao,
nhat 13 trong cac vu an c6 tinh tiét phirc tap hodc chua c6 hudng din 16 rang, co
nghia dac bi¢t quan trong. Nhitng ban an nay khong chi lam co s¢ tham khdo cho cac
CO quan tién hanh t6 tung, ma con la tu liéu phuc vu dao tao, boi dudng nghiép vu
cho d6i ngii can b tu phap va xdy dung céc tiéu chi danh gia chat luong xét xur.

Mit khac, qua trinh tong két thuc tién con giup kip thoi phat hién nhiing bat
cap trong ndi dung quy dinh phap luat hinh su, sy thiéu théng nhat trong ap dung giita
cac toa an hodc ap dung sai. Trén co sd d6, cac co quan ¢ tham quyén c6 thé kién
nghi stra d6i, bd sung quy dinh phap luat cling nhu c6 hudng dan ap dung phap luat,
ché tai xir Iy d6i véi nhitng truong hop ap dung sai. Hoat dong nay ciing 1a dip dé
danh gia tinh hiéu qua trong cong tac phdi hop lién nganh dé phat huy nhiing wu diém,
thanh tuu da dat dugc va khéc phuc nhirng han ché.

Thir séu, dé cao hon nita vai tro ciia cong tdc thong ké so liéu sau xét xir cdc
vu an vé t6i CYGTT hodc GTHCSKCNK. bay khong chi 1a nhiém vu dé thyuc hién
bao co két qua cong tac giai quyét an dinh ky ma con 1a co s& dir liéu khoa hoc quan
trong phuc vu viéc nghién ctru hoan thién chinh sach hinh sy. H¢ théng mau biéu
théng ké hién nay da phan anh duogc cac chi ti€éu nhu loai hinh phat, mirc hinh phat;
s6 khang c4o, khang nghi. Nhung lai thiéu cac s6 liéu quan trong nhu: mirc d6 nghiém
trong cua TTCT, viéc ap dung cac tinh tiét ting ning, giam nhe va dic biét 1a ty 18 tai
pham. Viéc thong ké sd liéu khong chi gitip phat hién bat cap trong thyc tién xét xur,

ma con gilp co quan, cad nhan c6 tham quyén co6 thé dua ra nhitng di€u chinh, hudéng
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dan 4p dung phap luat dé phu hop hon vdi tinh chat, mirc d6 nguy hiém cta hanh vi.
Danh ngudn luc cho hoat dong thong ké, diéu tra xa hoi hoc ddi véi ngudi da chap
hanh xong hinh phat vé t6i CYGTT hoic GTHCSKCNK ciing 1a mot yéu cau can
thiét. Boi két qua thong ké va diéu tra xa hoi hoc c6 thé danh gia hiéu qua tac dong
ctia hinh phat, kha ning tai hoa nhap cong dong, lam rd vai trd caa hinh phat ti so
v6i cac hinh thie xir Iy TNHS khac trong viéc diéu chinh hanh vi ctia ngudi pham
t61. D4y chinh 14 nhitng co s& dé c6 thé dwa ra nhitng kién nghi vé chinh sach hinh sy
phu hop hon trong tuong lai, bao ddm phong ngtra va gido duc ngudi pham to1, huéng
té1 muc tiéu nhan dao hoa ctuia phép luat hinh sy hién dai. Dé thyuc hién tdt cong tac
thdng ké va diéu tra xa hoi hoc dbi véi toi CYGTT hodc GTHCSKCNK céan chi trong
mdt sd van dé doé 1a: (1) Xay dung doi ngli can b khong chi c6 chuyén moén luat ma
con can ¢6 chuyén moén vé thong ké sb liéu. Hién nay & cac toa an, viéc thong ké di
li¢u sau xét xtt moi chi dung ¢ murc thu thap hanh chinh do cac can bd thuc hién kiém
nhiém nhiéu nhiém vy, thiéu chuyén mén phan tich, dan dén mat thoi gian nhung sai
s6 lai 16n. Do do, can c6 chuong trinh dao tao bo tro, két hop kién thirc phap luat hinh
su v6i phwong phap théng ké hinh s hién dai, k§ ning phan tich dit liéu va ning luc
ap dung cac cong cu thong ké hién dai dé rat ngan thoi gian, tiét kiém nguon luc. Pac
biét, can chu trong dén viéc ddo tao cac nhom chuyén gia lién nganh, két hop gitra
luat hoc, t61 pham hoc, xa hoi hoc, tam 1y hoc dé thuc hién hiéu qua vi¢c lién thong
s6 lieu gilra cac nganh, gidm sai s6, dan dan hudng t61 minh bach hoa s6 lidu. Viéc
chuan hoa ddi ngii lam cong tac thong ké va diéu tra xa hoi hoc s& khong chi nang
cao chat luong co s¢ dit lidu cho nghién ctru, phan tich phap luat, ma con gép phan
tao dung mot nén tu phap hinh sy minh bach, cong bang va hiéu qua. (ii) Tao diéu
kién cho nguoi dan, dac bi¢t 1a cac ¢4 nhan thyc hién nghién ctru khoa hoc duoc tiép
can s6 liéu théng ké. Thuc té hién nay, co s¢ dir liéu vé toi pham do cac toa an, cac
vién kiém sat va co quan cong an thu thap doc 1ap va thuc hién vai cac biéu mau
thong ké riéng nham nhitng muc dich riéng cia timg nganh. Trong khi d6 cac nganh
nhu y té, gido dyc ciing c6 nhitng s liéu vé thiét hai sirc khoe, méi truong xa hoi va
kha ning tai hoa nhap cua ngudi pham toi, song chwa c6 co ché chia sé va phdi hop
hiéu qua. Viéc thiéu mot hé thong lién théng co sé dir lidu giita cac nganh dan dén

tinh trang phan manh thong tin, gdy kho khin trong viéc danh gia toan dién vé nguyén
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nhan, diéu kién pham t6i ciing nhu hiéu qua cta cac bién phap hinh phat dugc ap
dung. Dong thoi, viée coi nhitng sé liéu nay 1a tai liéu han ché tiép can, khong mo
rong khai théac, st dung rong rai khién cho cac sb liéu duge théng ké khong dugc
phan bién hoc thuat hodc kiém ching doc lap, trong khi day 13 yéu té quan trong dé
dam bao tinh minh bach, khach quan cua sb lidu. Vi vay, can thiét 1ap co ché chia sé
dir li€u lién nganh, c6 thé thong qua mot co quan diéu phéi doc 1ap hoac mot hé théng
co s6 dit liéu tu phap hinh sy thong nhat & cap quc gia. Cung véi d6, can ung ho vin
hoa kiém tra va phan bién sb liéu trong gii nghién ciru, tao diéu kién dé cac chinh
sach hinh sy dugc danh gia da chiéu, co giam sat xa hdi. Pay la nhitng co s& quan
trong cho viéc xay dung mot hé thdng phap luat hinh sy hiéu qué, cong bang va phu
hop véi tinh hinh thyec tién.

Tom lai, dé nang cao chét luong 4p dung phap luat trong xét xur toi CYGTT
hoic GTHCSKCNK, can 4p dung dong bo nhiéu giai phap trong d6 giai phap hoan
thién quy dinh phap luat, ban hanh cac vin ban huéng dan 4p dung phap luat ding
trung tam, xay dung an 18 co vai tro bo trg cho cac quy dinh phap luat con cac giai

phép khéc c6 vai tro hd tro chung.
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KET LUAN CHUONG 3

Mic du x3 hoi dang ngay cang phat trién nhung nhiing hé luy ciia nén kinh té
thi trudng, cua toan cau hoa, ctia céc té nan x3 hoi va su thiéu quan tam cua gia dinh,
xa hoi dén nhan dién va phong ngira tir sém céc t6i pham xam pham sirc khoé con
nguoi da va dang khién ty 1¢ t6i pham CYGTT hoic GTHCSKCNK khong nhiing
ting vé sd lwong ma con phuc tap vé hanh vi, ¥ thirc ngudi pham toi. Dé ning cao
chét luong ap dung phép luét hinh sy vé t6i CYGTT hoic GTHCSKCNK, Chuong 3
da thyc hién hai nhiém vu la nghién ctru céc yéu cau ddi véi viec nang cao chat luong
ap dung phap luat hinh sy va cc giai phap ning cao chit luong ap dung phap luat
hinh sy vé t0i CYGTT hodc GTHCSKCNK.

Dbi voi cac yéu cau nang cao chit luong ap dung phap luét hinh sy d6i véi toi
CYGTT hodc GTHCSKCNK, trudc hét phai ké dén cac yéu cau bao vé quyén con
nguoi, xay dung Nha nudc phap quyén xa hoi chil nghia, hoi nhap quoc té. Pay la
nhing yéu cau mang tinh dinh hudng, dé cac kién nghi pht hop v6i chuan muyc chung
ctia thé gidi cling nhu dinh hudng cua Pang, Nha nudc trong xay dung phap luat giai
doan nay. Bén canh d6 14 yéu cau phong, chdng toi pham, mic du quy dinh cia BLHS
nam 2015 vé t6i CYGTT hoidc GTHCSKCNK da duoc xay dung véi nhiéu vu diém
hon so véi BLHS nim 1999 nhung van c6 quy dinh mang tinh dinh tinh, chua phu
hop khién thuc tién ap dung phap luat cling gip phai nhitng kho khin, vudng mic
lam giam hiéu qua cta cong tac du tranh chéng toi pham. Do d0, viéc nghién ciru
hoan thién cac quy dinh cta phép luat hinh sy vé t0i CYGTT hoic GTHCSKCNK 1a
budc phat trién tat yéu nham dap Gng cac yéu cau cia thyuc tién dau tranh véi loai toi
pham nay va gop phan dua phap luat nudc ta ngiy cang tiém can véi cac chuan muyc
quéc té.

Duya trén két qua nghién ctru ¢ cac Chuong 1, Chuong 2 va cac yéu cau ning
cao chat luong ap dung phap luat vé t6i CYGTT hodc GTHCSKCNK, NCS dé xuét
mot sd giai phap thudc vao hai nhoém giai phap chinh 13: nhom giai phap hoan thién
phap lut va nhém céc giai phap khac. Viéc hoan thién phap luat vé toi CYGTT hodc
GTHCSKCNK trudc hét can hoan thién quy dinh tai Dicéu 134 BLHS nam 2015 bao
gdm viéc stra d6i tén diéu luat, mot s tinh tiét dinh toi va dinh khung hinh phat, bo
quy dinh vé chuén bi pham tdi. Bén canh do6 cling can ban hanh cac van ban giai thich,

huéng dan 4p dung thong nhat phap luat di voi mot sd quy dinh con mang tinh dinh
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tinh va c6 nhiéu cach hiéu khac nhau. Ngoai ra can thay d6i phuong thirc lua chon va
xay dung an 1¢ vé toi CYGTT hodc GTHCSKCNK. Tuy nhién dé nang cao chat lugng
ap dung phap luat vé t6i CYGTT hodc GTHCSKCNK thi viéc hoan thién, giai thich
va huéng dan 4p dung théng nhat quy dinh phép luat hinh su 1a chua da ma can cac
giai phap khac nhu ning cao ning luc cho ddi ngil nhitng nguoi tién hanh to tung;
kiém tra, giam sat hoat déng 4p dung phap luat ciia cac co quan tién hanh té tung;
chuén ho4 chét luong gidm dinh phép y dau tu vao co s vat chit phuc vu cong tc
giam dinh phép y, tao co ché phan bién két luan giam dinh phap y; tong két thuc tién,
giai thich phap luat khi xét xir; dé cao hon nira vai tro cua cong tac théng ké sb liéu
sau xét xir. Nhitng giai phap nay can duoc thuc hién dong bo thi chét lugng ap dung
phép luat vé t6i CYGTT hoic GTHCSKCNK méi dat hiéu qua cao nhat.
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PHAN KET LUAN

T6i CYGTT hoic GTHCSKCNK 1a hanh vi xdm pham dén quyén con ngudi,
dac biét 1a strc khoé con ngudi. Pay 1a hanh vi nguy hiém cho xa hdi, phan anh tinh
cach bao luc ciia con ngudi, c6 chidu hudng gia ting vé sd lwong cling nhu sy phirc
tap cua hanh vi pham tdi. Qua nghién ctru 1y luan vé t0i CYGTT hodc GTHCSKCNK,
NCS da dua ra dugc dinh nghia cho khai niém, cac dac diém cua loai toi pham nay,
cac co so quy dinh t01 CYGTT hoac GTHCSKCNK. DPac bi¢t c6 sy phan dinh gitra
gi61 han hanh vi CYGTT hodac GTHCSKCNK vi pham hanh chinh va pham t61, cling
nhu néu toi pham hoa thi nén td61 pham hoa & muc d0 nao. Viéc nghién ctru phap luat
hinh sy mot sb quéc gia vé t0i CYGTT hodc GTHCSKCNK da gitp NCS ¢6 duogc
mot s6 goi mo cho nha 1ap phap Viét Nam.

Trong sudt qué trinh tir khi thanh 13p nha nudc dén nay, Viét Nam luon co
nhing quy dinh, ché tai hinh sy dé xtr Iy nhitng hanh vi CYGTT hodc GTHCSKCNK
bi coi 1a t6i pham. Nhiing quy dinh nay duoc stra d6i, bod sung theo timg thoi ky dé
phtt hop vé&i doi héi cua thyc tién dau tranh phong, chdng toi pham va yéu cau hoi
nhap quéc té. Mic du vay, thuc tién xét xtr toi CYGTT hoic GTHCSKCNK cho théy
van con nhitng khé khin, vudng mic nhat dinh nhu: (i) Mot s trudng hop chua kip
thoi tién hanh trung cu giam dinh phap y, dan dén khong du can ctr dé khoi t6 vu an
hinh su, anh huéng dén cong tac dau tranh phong chdng toi pham va hiéu qua bao
dam quyén con ngudi, quyén cong dan. (ii) Viéc dinh t6i danh trong nhiéu truong
hop con chua chinh xac. (iii) Viéc quyét dinh hinh phat ddi véi t6i CYGTT hoic
GTHCSKCNK nhiéu truong hop chua twong xtimg voi tinh nguy hiém cta hanh vi
pham t6i. (iv) Viéc ap dung 4n 1& con han ché, con thiéu an 1& vé t6i CYGTT hodc
GTHCSKCNK. Nguyén nhan dan dén nhitng kho khin, vudng mic ndy bao gdm
nguyén nhan vé quy dinh phap luat va cic nguyén nhan khac. Cac nguyén nhan vé
quy dinh phap luat c6 thé ké dén nhu: (i) Quy dinh cua Piéu 134 BLHS nam 2015
con nhiéu han ché. (ii) Huéng dan ap dung phap luat chua rd rang, day du. (iii) Con
thiéu cac an 1& dé 1am rd cac quy dinh vé t0i CYGTT hodc GTHCSKCNK. Céc
nguyén nhan khac c6 thé ké dén nhu: (i) Nang luc doi ngii diéu tra vién, kiém sat vién,
tham phan. (ii) Mdi quan hé xa hoi ciia cac bén anh huong dén viée giai quyét vu viéc.

(iii) Yéu to k¥ thuat con han ché 1am giam hiéu qua hoat dong clia cac co quan tién
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hanh t6 tung.

bpé nang cao chét luong &p dung phap luat hinh sy Viét Nam vé t0i CYGTT hodc
GTHCSKCNK, g6p phan c6 hiéu qua vao cong tac dau tranh véi t6i pham CYGTT
hoic GTHCSKCNK, can phai thuc hién nhitng giai phap thiét thuc, phit hop voi cac
yéu cau vé bao vé quyén con nguoi, yéu cau vé xdy dung Nha nude phap quyén, yéu
ciu vé dau tranh phong, chéng toi pham va yéu cau hop tic qudc té. Giai phap chinh
13 hoan thién quy dinh ctia phap luit bao gdm mét sb6 ndi dung nhu hoan thién quy
dinh tai Diéu 134 BLHS nam 2015, ban hanh cdc vin ban giai thich, huéng dan ap
dung thong nhat phéap luat va xay dung an 18. Ngoai ra, ciing can thuc hién cac giai
phap khac nhu nang cao trinh d§ phap luat, k¥ nang chuyén mon nghiép vu, y thuc
chinh tri va dao duc nghé nghiép cho d6i ngii nhitng nguoi tién hanh té tung; kiém
tra, giam sat viéc ap dung phép luat vé toi pham CYGTT hoic GTHCSKCNK; chuan ho4
chat luong giam dinh phap y, dau tu vao co sé vat chat phuc vu cong tac giam dinh
phap y, tao co ché phan bién két luan giam dinh phap y; bao dam co so vat chat, ki
thuét can thiét cho cac hoat dong td tung; téng két thuc tién, gidi thich phap luat khi
xét xtr; d& cao hon nita vai tro ctia cong tac thong ké s6 liéu sau xét xir cic vy an vé
t0i CYGTT hoac GTHCSKCNK.

Xuat phat tir nguyén 1y bién chimg vé tinh khach quan va van dong khong
ngurng cua thé gi61, NCS nhan thuc ré“mg khoa hoc luat hinh sy 1a mét linh vyc rong
16n va ludn bién ddi cung véi su phat trién, thay d6i cua doi séng x4 hoi va thuc tién
d4u tranh phong chéng t6i pham. Trong khi d6 ning luc va quy thoi gian ctia mdi ca
nhan trong d6 ¢4 NCS c6 gi6i han nhat dinh. Nhitng két qua nghién ciru vé dé tai “Tgi
co ¥ gdy thirong tich hodc gdy tén hai cho sirc khoé ciia nguoi khdc theo phdp ludt
hinh sy Viét Nam” 1a sy phan d&nh nhan thirc hién tai cua NCS ddi véi nhirng van dé
Iy luan, quy dinh phap luat va thyuc tién. Tuy nhién, thé gidi khach quan khong phai
13 bt bién ma ludn van dong va phat trién khong nging thong qua sy ké thira va phu
dinh. Do vay s& c6 nhitng cong trinh nghién ctru méi v&i nhiéu cach tiép can, gop
phan 1am phong phii va sau sic hon nhan thirc vé t6i CYGTT hoic GTHCSKCNK.
NCS tran trong va sé tiép nhan sy thay doi d6 nhu mot tat yéu khach quan cua qua
trinh phat trién nhan thirc, déng thoi ludn sén sang tiép tuc hoc hoi, nghién ctru dé

hoan thién hon quan diém va kién thtrc ctia ban than.
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86. Vién nghién clru Nha nudc va phap luat (1994), T6i pham hoc, luat hinh
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103. Sanford J. Kadish (1999), “Fifty years of criminal law: An opinionated
review”, California Law Review, (87).
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10/8/2026.

112. Gowri Ramachandran (2010), “Assault and battery on property”, Loyola of
Los Angeles Law Review, (44(1)), tai: https://digitalcommons.lmu.edu/llr/vol44/iss1/10/,
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(3(15)), 183-188, tai: https://cyberleninka.ru/article/n/nekotorye-problemy-ugolovno-

pravovoy-reglamentatsii-i-kvalifikatsii-poboev-i-istyazaniya, truy cap ngay 10/8/2026.
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C. Ban an

Tiéng Viét

127. Ban an s 267/2024/HS-ST ngay 17/12/2024 ctia TAND quéan Long Bién,
thanh phd Ha Noi.

128. Ban an s6 187/2025/HS-PT ngay 12/3/2025 ciia TAND thanh phé Ha
Noi.

129. Ban 4n s6 05/2018/HSST ngay 09/8/2018 ctia Toa an quan sy Khu vuc
1 Quan khu 2.

130. Ban an s6 04/2019/HS-ST ngay 23/10/2019 ctia Toa an quan su Khu vuc
1 Quéan khu 2.

131. Ban an s 04/2020/HS-ST 06/10/2020 cta Toa an quéan su Khu vuc Quéan
ching Hai quan.

132. Ban 4n s6 14/2021/HS-ST ngay 07/7/2021 do Toa an quan sy Khu vuc
Thu do Ha Néi.


https://viewer.rsl.ru/ru/rsl01003244576?page=%201&rotate=0&theme=black
https://viewer.rsl.ru/ru/rsl01003244576?page=%201&rotate=0&theme=black
https://www3.weforum.org/docs/WEF_TheGlobalCompetitivenessReport2019.pdf
http://ssrn.com/abstract=961355
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133. Ban an s 07/2022/HS-ST ngay 24/6/2022 cua Toa an quan sy Khu vuc
1 Quan khu 5.

134. Ban an s6 92/2022/HS-PT ngay 07/12/2022 ctia TAND tinh Pha Tho.

135. Ban an s6 103/2020/HS-PT ngay 23/9/2020 ctia TAND tinh Phu Tho.

136. Ban an s6 02/2024/HSST ngay 26/01/2024 ctia Toa an quéan sy Khu vuc
Thu d6 Ha Noi.

137. Ban an sb 14/2024/HSST ngay 31/7/2024 cia TAND huyén Tay Hoa,
tinh Phu Yén.

138. Ban an sb 26/2024/HS-ST ngay 17/6/2024 cia TAND tinh Dong Thap

139. Ban an sé 43/2025/HS-ST ngay 19/8/2025 cia TAND Khu vuc 2 tinh
Bac Ninh.

140. Ban an s6 117/2025/HSNCTN-PT ngay 25/11/2025 cia TAND tinh Bic
Ninh.

141. Ban an s6 01/2026/HS-ST ngay 16/01/2026 ctia Toa an quan su Khu vuc
2 Quan khu 5.

142. Ban an s 04/2026/HS-ST ngay 26/3/2026 Toa an quan su Khu vuc Quén
khu 7.
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4e61-803f-86c989bc04db, truy cap ngay 10/8/2026.



https://wenshu.court.gov.cn/website/wenshu/%20181107ANFZ0BXSK4/index.html?docId=OUD3Tm7EvEQdhkgWglcR2pT+bLtvyx0f3i916gg2dkDQyy6Ug7fliocvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzYbiAb1o6b3PnFJEPg61nWr
https://wenshu.court.gov.cn/website/wenshu/%20181107ANFZ0BXSK4/index.html?docId=OUD3Tm7EvEQdhkgWglcR2pT+bLtvyx0f3i916gg2dkDQyy6Ug7fliocvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzYbiAb1o6b3PnFJEPg61nWr
https://wenshu.court.gov.cn/website/wenshu/%20181107ANFZ0BXSK4/index.html?docId=OUD3Tm7EvEQdhkgWglcR2pT+bLtvyx0f3i916gg2dkDQyy6Ug7fliocvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzYbiAb1o6b3PnFJEPg61nWr
https://wenshu.court.gov.cn/website/wenshu/%20181107ANFZ0BXSK4/index.html?docId=OUD3Tm7EvEQdhkgWglcR2pT+bLtvyx0f3i916gg2dkDQyy6Ug7fliocvdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zKJwsejRc6W0oaWqJzYbiAb1o6b3PnFJEPg61nWr
https://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?%20Gericht=%20bgh&Art=en&Datum=2022-9-7&nr=131338&anz=12&pos=6
https://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?%20Gericht=%20bgh&Art=en&Datum=2022-9-7&nr=131338&anz=12&pos=6
https://rattspraxis.etjanst.domstol.se/sok/publicering/63233162-1e09-4e61-803f-86c989bc04db
https://rattspraxis.etjanst.domstol.se/sok/publicering/63233162-1e09-4e61-803f-86c989bc04db
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PHU LUC
Phu luc 1

9

BENH ROI LOAN TAM THAN VA HANH VI CO TY LE % TON THUONG

(Theo Thong tw s6 22/2019/TT-BYT ngay 28 thang 8 nam 2019 ciia Bé truéng B Y t6)

TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG XUONG SQ VA HE THAN KINH

CO THE TU TREN 0% DEN DUOI 11%

Bang 1
TY LE PHAN TRAM TON THUONG CO THE DO THUONG TiCH
Chuong 1

Muc Tén thuong Ty 18 %
Il Toén thwong xwong so
1. M¢ hodc mat ban ngoai xuong so
1.1. Puong kinh hodc chiéu dai tir 3cm tré xudng 5-7
2. INUt, vé xuong vom so
D.1. Chiéu dai duong nit, vo dudi 3cm 8- 10
4. Lin xuong so
4.1. Lin ban ngoai xuong so kich thudc hoac duong kinh dudi 3cm 8- 10
11 Chin déng nio
1. Chén dong nio diéu tri 6n dinh 1-5
2. Chén dong nio diéu tri khong 6n dinh 6- 10
VL. Toén thwong tiy
1. Ton thuong hdi phuc hoan toan hodc gin nhu hoan toan 5-7
VII. Toén thwong ré, dam roi, diy than kinh
1. Ton thuong ré than kinh
Ton thuong khong hoan toan mot ré (khong tinh ré ¢6 Ca, Cs, Ce, Cs, Cs, & nguc
1.1. X 12 x . A 1A 3-5
T, re that lung Ls, ré cung S1) mdt bén
Ton thuong hoan toan mot ré (khong tinh ré ¢ Cy, Cs, Ce, C7, Cs, 18 nguc Ty, ré
1.2. g X A 1A 9
that lung Ls, ré cung S;) mdt bén
3. Ton thuong day than kinh mot bén
3.3. T6n thwong khong hoan toan diy than kinh trén vai 5-7
3.5. T6n thwong khong hoan toan ddy than kinh dudi vai 5-7
3.7. T6n thwong khong hoan toan ddy than kinh ngyc dai 7-10
3.9. T6n thwong hoan toan mot day than kinh lién suon 7-10
3.27. Ton thwong khong hoan toan than kinh da dui sau 3-5
3.28. T6n thwong hoan toan than kinh da dui sau 7-10
3.32. T6n thwong khong hoan toan than kinh dui - bi 3-5
3.33. T6n thwong hoan toan than kinh dui - bi 7-9
3.34. T6n thwong khong hoan toan than kinh bit 7-10
3.36. Ton thuong khong hoan toan than kinh sinh duc - dui 6-10
3.41. Ton thuong nhénh than kinh hong khoeo ngoai 7-10
3.44. Ton thuong nhénh than kinh hong khoeo trong 6-10
4. Ton thuong than kinh so mot bén
4.7. T6n thwong khong hoan toan than kinh so sé IV 3-5
4.9, Ton thuong mdt nhadnh than kinh SO SOV 7-10
4.12. T6n thuong khong hoan toan than kinh so s6 VI 5-7
4.14. T6n thuong nhanh than kinh so s6 VII 7-10
XIV. Pong kinh
6. Dong kinh con cuc bd don thuan dap g diéu tri t6t (khong con con trén 1am sang)| 7 - 10
XVI. R6i loan than kinh thye vat (ra md hoi chén, tay)
1. Anh huéng nhe dén lao dong, sinh hoat 6- 10
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Chuong 2
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG HE TIM MACH
Muc Ton thuwong Ty 18 %
11. Ton thwong mach
Vét throng mach mau 16n (d6ng mach canh, dong mach dudi don, dong mach canh
2. tay, dong mach chiu, ddng mach dui...)
D.1. O cac chi, di xir Iy
2.1.1. Két qua tot khong co biéu hién tic mach 7-10
3. 'Vét thuong cac mach mau ¢& trung binh (d46ng mach ¢ cang tay, ban tay, cang chén,
ban chan) di khau ndi
3.1. Két qua tot khong c6 biéu hién thiéu mau nudi dudng bén dudi 4-6
Chuong 3
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG HE HO HAP
Muc Tén thuong Ty 1€ %
I. Tén thwong xwong irc
1. T6n thwong xuwong trc don thuan, khong bién dang 16ng nguc 6-10
11 Tén thwong xwong swon
1. Gay mdt xuong suon mot diém, can tot
2. Gay mdt xuong suon mot diém, can x4u 2.5
3. Gy mot xwong sudn tir hai diém trd 18n, can tdt 2,5
4. Gay mdt xuong suon tur hai diém trd 1én, can xau 3,5
5. Mat doan hodc cit bo mot xuong suon 4.5
111. Tén thwong mang phoi
) Ton thuong mang phoi mot bén khong phau thuat hodc ¢ phau thuat nhung khong 3.5
' dé lai di chiing
T6n thwong mang phdi di ching day dinh mang phdi tai diém thwong tich hodc tai
4 diém dan luu 13
' * Ghi chu: Cong voi ty 1¢ % TTCT ¢ muc Il 1. theo phuong phap cong tai Thong
tu:
9. Cin mang phdi sau tran khi, trin mau mang phoi
9.1. Diéu tri ndi khoa on dinh 6-10
V. Tén thwong phoi
1 Vét thuong nhu mé phdi khong phau thuat hodc c6 phau thuat nhung khong dé lai 6- 10
' di ching
V. Tén thwong khi quin, phé quan
S. Mo khi quan 3-5
VL. Tén thwong co hoanh
1. T6n thuong co hoanh, khong phai can thiép phau thuat, khong cd bién chimg 3-5
Chuong 4
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG HE TIEU HOA
Muc Ton thuong Ty 18 %
V. Tén thwong truwc trang
4. Vét thuong rach thanh co dng tiéu hoa phai khau (khong thing mot) 3-5
VI, Tén thwong gan, mat
1. Pung dép gan, diéu trj bao ton bang noi khoa két qua tdt 5-9
IX. Tén thwong lach
1. Pung dép lach diéu tri bao ton 5-7
X, Céc ton thwong khic ciia hé tiéu héa
3. Phau thuat xir tri ton thuong & mac ndi, mac treo
3.1. Thiing mac treo, mac ndi nhung khong ton thuong mach 3-5
Muc Ton thuong Ty 18 %
S. Mo thim do 6 bung bang noi soi 6-10
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‘ ) ) Chuong 5 ) ‘
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG
HE TIET NIEU - SINH DUC - SAN KHOA

Muc Tén thuong Ty 1€ %
I. Ton thwong thin
1. Chén thuong dung dap than di duogc diéu tri ndi khoa bao ton chua anh hudng chirc
nang than
1.1. Mot than
1.1.1. Do 1 2-4
1.1.2. Do 2 5-7
1.1.3. Do 3 8- 10
11. Ton thwong niéu quan
1. Ton thuong mot bén
1.1. Diéu tri ndi khoa bao ton
1.1.1. IKhong c6 di chiing 6- 10
11 Tén thwong bang quang
1. Ton thuong bang quang diéu tri ndi khoa bao ton chua c6 di chimg 6- 10
5.2. Di vat xuyén qua thanh va nim trong bang quang
5.2.1. Khong phai phau thuat 6-10
VL. Toén thwong tinh hoan/budng trimg
1. T6n thuong mét tinh hoan/budng trimg
1.1. Mét mot phan mot bén 6- 10
4. Dap tinh hoan/budng trimg, con chirc ning sinh tinh/sinh trimg
4.1. Mot bén
4.1.1. Diéu tri ndi khoa bao ton 1-5
4.1.2. Diéu tri bang phau thuit nhung khong cit bo 6- 10
4.2 Hai bén: Cong ty 1€ % TTCT cua ting bén theo phuong phap cdng tai Thong tu
\VIL Tén thwong dwong vt
9. DUt diy him bao qui dau
9.1. Khau phuc hoi tot 1-5
9.2. Phuc hoi mét phan, dé lai di chimg (dau, quan hé tinh duc kho6 khin) 6- 10
X. Tén thwong dng din tinh/ong din trimg, voi trirng
1. T6n throng mot bén
1.1. Ton thuong khong gy dut, phuc hoi tot 5-9
X1, Tén thwong 4m hd, Am dao
3. Mat 4m vat
3.1. M4t mot phan 6- 10
4. Mat mdi 16n
4.1. Mot bén
4.1.1.  [Mat mot phan 1-5
4.1.2.  Mat hoan toan 6- 10
S. Mat mdi bé
5.1. Mot bén
S5.1.1. M4t mot phan 1-5
5.1.2.  [Mét hoan toan 6-10
XTI Tén thwong sén khoa
1. Ton thwong giy doa say thai
1.1. Diéu tri bao ton két qua tdt 1-5
XTII. Tén thwong tuyén tién liét, tdi tinh
1. Tén thwong gdy rdi loan chirc nang va/hodc bién ddi giai phdu nhung khong can 6-10
diéu trj
XIV. Tén thwong biu
I. Mat mot phan da biu khong kém theo giam chirc ning, khong sai vi tri va khong 3-5
mit di dong cua tinh hoan
2. Mat mot phan da biu, khong giam chirc niang tinh hoan nhung c6 kém theo sai vi tri 6- 10

hoac mat di dong tinh hoan
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Chuong 7
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG CO - XUONG KHOP
Muc Tén thuong Ty 1€ %
I. Xwong don va xwong ba vai
1. Gay xuong don
1.1. Can lién t6t, khong anh hudng dén ganh, véc 6-10
5.1. Trat khép cung don diéu tri khoi 1-3
6. Giy, v& xuong ba vai mot bén do chin thuong
6.1. IM¢é xuong ba vai. 1-3
6.2. Gay mom cung vai hodc mém qua 6- 10
6.3. Gy, v& hodc c6 16 khuyét ¢ than xuong 6- 10
I1. Khép vai
2 Ton thuong khdp vai mot bén
2.5. Trat khép vai
2.5.1. Trat khép vai méi diéu tri khoi 3-5
I11. Canh tay
4. Gay dau dudi xuong canh tay mot bén
4.3. M¢ hodc ran 16i cau don thuan, khong anh hudng dén khép 3-5
4.4. M¢ xuong dai (cac chi trén va chi dudi, chua dén ong tiy hodc dén dng tiy nhung 1-3
khong co bién chimg)
V. Cing tay va khép khuyu tay
3. Gay mom khuyu xuong tru
3.1. Gay don thuin khong giy anh huéng khop 6-10
4. Trat khép khuyu cii
4.1 Trat khép khuyu diéu tri khoi 3-5
4.3. Trat khép quay - tru diéu tri khoi 1-3
6. Gay dau dudi ca hai xwong cang tay sat cd tay
6.7. Thoat vi bao hoat dich khép cb tay anh huong van dong khop co tay it, khong anh 1-3
huong thim my
6.8. Tho4t vi bao hoat dich khép cd tay anh hudng van dong khép cd tay nhiéu hodc 4-6
anh huong thim my
7. Gay thén xuong quay
7.1. Can lién tdt, truc thing, khong ngan chi, chirc ning cing tay twong ddi binh thudng 6-10
9. Gay dau duéi Xuong quay (kiéu Pouteau - Colles)
9.1. Két qua diéu tri tot 6-10
10. Gay than xuong try
10.1. Can lién tdt, truc thing, chirc ning cang tay khong bi anh huong 6-10
11. Gay 1/3 trén xwong tru va trat khop dau trén xuwong quay (giy kiéu Monteggia) 6-10
khong dé lai di chimg
* Ghi chii: Néu dé lai di chimg ciing khép khuyu: Tinh ty 16 % TTCT theo muc
v.3.2.
12. Gay mom trdm quay hodc tram tru khong anh huéng van dong khop cb tay 6- 10
* Ghi chii: Néu anh hieong van dong khép co tay, tinh ty 1é % TTCT theo mirc do
han ché vin dong khop.
V. Ban tay va khép co tay
3. Gay, v0 xuong hodc trit khop cu khép xuong 6 tay mot bén
3.1. Di chimg anh hudng it dén dong tac khdp co tay 5-9
4. Gay xuong ban tay
4.1. Giy mot dén hai xuwong ban tay, khong han ché chirc ning ban tay, ngon tay 6-10
VL. Ngon tay
S. Ton thuong, chin thuong mot ngén tay
5.1. INgoén I (ngon cai)
5.1.1. Ciing khép lién dot 6-8
5.2. INgon 1I (ngon tro)
5.2.1. Cting khép dét ban 7-9
5.2.2. Cting mét khép lién dot 3-5
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Muc Tén thuong Ty 1€ %
5.2.4. Mat dot ba 3-5
5.2.5. Mat hai d6t ngoai (d6t 2 va 3) 6-8
5.3. INgon 11T (ngdn giira)

5.3.1. Cirmg khdp d6t - ban 5-6
5.3.2. Cirng mot khép lién dot 1-3
5.3.3. Cing cac khdp lién dot 7-9
5.3.4. Mat dot ba 1-3
5.3.5. Mat hai d6t ngoai (d6t 2 va 3) 4-6
5.3.6. Mat tron ngén 111 (thao khp ngdn - ban) 8- 10
5.4. Ngon IV (ngén deo nhan)

5.4.4. Cung khép ban - ngén 4-5
5.4.2. Cirng mot khép lién dot 1-3
5.4.3. Cing cac khdp lién dot 6-8
5.4.4. Mat d6t ba ngén IV 1-3
5.4.5. Mat hai d6t ngoai cua ngon IV (d6t 2 va 3) 4-6
5.4.6. Mat tron ngén IV 8-10
5.5. INgoén V (ngdn tay 1t)

5.5.1. Cung khép ban - ngén 3-4
5.5.2. Cirng mot khép lién dot 1-2
5.5.3. Cimg cac khép lién dot 5-6
5.5.4. Mat d6t ba, ngon V

5.5.5. Mat d6t hai va ba, ngon V 4-5
5.5.6. Mat tron ngén V (thdo khép ngodn - ban) 6-8
7. Giy, v& xuong mot ddt ngon tay

7.1. Dot 1 ngodn [ 3
7.2. Dot 2 ngodn I hoidc d6t I cac ngon khac 2
7.3. Dot 2; 3 cac ngon khac 1
8. Trat khop ngén tay cu dé téi phat

8.1. INgon 1

8.1. 1. IKhép ban - ngdn 4-6
8.1.2. Khdp lién dot 2-4
8.2. INg6n I hodc III

8.2.1. IKhép ban - ngdn 4-8
8.2.2. Khdp lién dot gan 2-4
8.2.3. Khdp lién dot xa 1-3
8.3. Ngén IV hoac V

8.3.1. IKhép ban - ngén 2-4
8.3.2. Khdp lién dot gan 2-4
8.3.3. Khdp lién dot xa 1-3
9. Viém khdp ban - ngén tay sau chin thuong

9.1. INgon [

9.1.1. [Viém khép ban - ngén 5-7
9.1.2. Viém khop lién dot 3-5
9.2. Ngén 11 va 111

9.2.1. [Viém khdp ban - ngén 3-5
9.2.2. Viém khép lién dot gan 2-4
9.2.3. Viém khép lién dot xa 1-3
9.3. Ngon IV va vV

9.3.1. Viém khép ban - ngén 1-3
9.3.2. Viém khép lién dot gan 1-3
9.3.3. Viém khép lién dot xa 1
VIL. Pui va khép hing

2. Trat khp hang, két qua dicu tri

2.1. Tt 6- 10
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Muc Tén thuong Ty 1€ %
VIIL. Cing chan va khép goi
1. Thao mot khop gdi
3. DUt gan banh ché di mo khau két qua tot 6- 10
8. Ton thuong dirt diy chang khép gbi
3.3. Dt day chang ngoai khép da diéu trj phuc hoi tot 6- 10
10. V& xuong banh ché trong bao khép
10.1. Can lién t6t, bé mat khép khong hodc di 1éch dudi 5Smm 2-4
10.2. Can lién t6t, bé mat khép di 1éch trén S5mm 5-7
10.3. Khong lién xwong 8- 10
10.4. Mat mot phan xwong banh ché 5-7
11. Trat khép goi
11.1. Trat khép gdi mai, diéu tri khoi 3-5
11.2. Trat khép goi dai dang khong diéu tri dugc 8- 10
17. Gay hoac vO mam chay
17.3. Bong sun 10i ci xuwong chay 6- 10
18. Gay hodc v& 16 ctr trudc mam chay 6-10
19. Gay than xuong mac mdt chan
19.1. Can t6t 3-5
19.2. Can xau 5-7
19.3. Gay kiéu Dupuytren (dau dudi xwong mac), can xau
19.3.1. Han ché van dong khdp c6 chan 6-10
19.4. V& mat ca ngoai khong anh huong van dong khép co chan. 1-3
* Ghi chii: Néu anh huong van dong khép co chan thi tinh theo ty 1¢ % TTCT ciia
danh huwong vian dong khop.
20. Mat xuong mac
20.2. Mat doan xwong mac 4-6
IX. Ban chin va khép cd chan
3. Ton thuong mit ca trong mot bén
3.1. IKhong anh huong khép 6- 10
3.2. Gay cting khdp c6 chan; Tinh ty 18 % TTCT theo muc IX.6
3.3. Trat khép co chan diéu tri khoi 1-3
9. Gay hodc v xuong got
9.1. VO xuong g6t khong anh hudng van dong 6- 10
12. Gay/vd xuong thuyén 6- 10
15. Gay hoac mét doan mot xuong ban cua ban chan
15.1. Can lién tdt, ban chan khong bién dang, khong dnh huong dén di ding 3-5
16. Gay hoac mét doan nhiéu xuong ban cua mdt ban chan
16.1. Gay hai xuong ban chan, can lién tot, ban chan khong bién dang, khong anh huong 6-10
dén van dong
X. INgon chan
4. Cut hai ngén chan
4.1. Cut 2 ngén 11 + IV hodc 2 ngén 111 + V hodc 2 ngéon IV + V 6- 10
6. Cut mét ngon chan khac 3-5
7. Cut d6t ngoai cia mot ngén chan I (dau ngén chan) 6-10
8. Cut d6t ngoai ctia ngdn chan khac (ddu ngon chén) 1-3
9. Cut hai ddt ngoai cia mot ngén chén khac 2-4
10. Cting khép lién d6t ngon chén 1
10.1. Tu thé thuan 3-5
10.2. Tu thé bat li 7-9
11. Ciing khép dot - ban ciia ngén chén 1 7-9
12. Cling khdp dét - ban hodc cic khép lién d6t véi nhau ciia mot ngén chan khac
12.1. Ciing & tu thé thuan 1-3
12.2. Cling & tu thé bat lgi vé chirc ning 4-5
13. Gay xwong mot dot ngén chan 1
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Muc Tén thuong Ty 18 %
XI. Chéu hong
1. Khuyét xwong chiu do 1y xuong dé diéu tri 3-5
2. Gay (v0) gai chiu trudc trén 6- 10
9. Gay xuong cung khong ton thuong than kinh 5-7
10. Gay xuong cut
10.1. Gay xuong cut khong ton thuong than kinh 3-5
10.2. Gay xuong cut di léch, giy dau khi ngdi 4-6
11. Viém khép cung chau sau chan thuong
11.1. IMtrc d0 nhe 1-3
11.2. Mtrc d6 trung binh 4-6
XTI. Ton thwong cdt song khong giy ton thwong thin kinh
4. Gay, vO mom gai
4.1. Cua mot dot séng 6-10
S. Gay, vO mom bén
5.1. Cua mot dot séng 3-5
7. Thoat vi dia dém di duogc diéu tri thuong giy ti phat. 6- 10
Chuong 8
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG PHAN MEM
| Muc Tén thwong TV 18 %
1. Seo vét thuwong phan mém
1. Seo nhod 1
2. Seo trung binh 2
3. Seo 16n 3
* Ghi chii: Néu anh hwéng chire nang thi cong véi 1y 1é % TTCT cia anh hirdng
chirc nang theo phwong phap cong tai Thong tu.
Vét thwong 1am dip nat mét nhiéu co dé lai seo rim dinh, co kéo anh hwéng
11. nhiéu dén chirc niing ciia by phan
1. Seo ¢ ving ham mit, mét, mili, tai: i quy dinh & céc chuong twong ting
Sgo kém theo dtt don thun co nhi dau hodc tam dau da khau ndi nhung con lam 5.7
6. yeu canh tay mue do it
Seo kém theo dit don thuan co tir diu dui dd khau ndi nhung con lam yéu chan 6-8
9. murc do it
INA Seo do ldy da ghép
1. Dién tich tir 1 % dién tich co thé trd xudng 1
Dién tich trén 1% dién tich co thé trd 1én: Ctt thém mdi 1% dién tich co thé thi
2. cong thém 1% ty 1€ % TTCT
V. Tén thwong da khong dé lai seo nhwng dé lai vét bién doi roi loan sic t6 da 0,5-1
VII. Di vat phin mém
1. Con di vat khong c6 di chung
1.1. Tir 5 di vat tré xudng 1-5
1.2. Nhiéu hon 5 dj vat 6-10
VIIIL. Tén thuwong méng tay, méng chin
To6n thuong mot mong tay hodc mot mong chan: D6i mau, san sii ¢ van ngang,
1. doc hoic viém quanh moéng diéu tri khong két qua hay tai phat 1
2. Cut, rung mot mong tay hoac mét mong chan 2
Chuwong 9
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG BONG
Muc Tén thwong Ty 18 %
I Seo bong khong anh liwong dén diéu tiét va thim my
1. Dién tich tir 1% dién tich co thé trd xudng 1
11. Seo & cic ving da hé khac giy roi loan sic td anh hwéng dén thim my
1. Dién tich tir 1% dién tich co thé trd xudng 2
I11. Seo bong inh hwéng dén chire ning da va thim my
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Muc Ton thuwong Ty 18 %
1. Seo vung mit, ¢d gdy rdi loan sic td anh huong thim my
1.1. Dién tich dudi 1 % dién tich co thé 6- 10
Iv. Roi loan trén ving seo
1. Cac vét loét, vét ro khong lién do rdi loan dinh dudng ving seo
1.1. Nhe (dudng kinh vét loét dudi Scm) 7-9
Chuong 10
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG CO QUAN THI GIAC

Muc Tén thuong Ty 1€ %
I11. Ton thwong ngoai nhiin ciu (mdt mit)
1. Ton thuong 1¢ dao
1.1. Rach, dut 1¢ dao chua phau thuat 7-9
1.2. Rach, dat 16 dao di phau thuat két qua tot 3-5
Iv. Ton thwong chirc niing thi giac do ton thwong than kinh chi phéi thi gidc
2. Thi trudng thu hep (do ton thuong ndo vung cham trong chan thuong)
2.1. Thi trudng con khoang 30° xung quanh diém c6 dinh
2.1.1. Thi trudng thu hep & mot mat 5-9
10. Rung giit nhin cau don thuan
10.1. Rung gidt & mot mat 5-9
VL. Seo gidc mac, ciing mac
1. Seo gidc mac khong anh huong thi luc 5
3. Seo cung mac khong anh huong thi luc 2
VIL Toén hai méi trueong trong sudt (thiy dich - thiy tinh dich)
\VIIIL. Giam diéu van, so anh sing, chiay nwéc mit va kich tng mat 3-5
IX. Ghép giac mac
1. IKhong giam thi lyc 3-5
XIII. V& xwong 6 mat
1. V& xuong khong anh hudng thi luc 5-7
2. Khuyét xwong thanh hoc mit 8- 10
XIV. Bénh mit dic hiéu do thwong tich
1. Glocom 3-5
2. Duc thuy tinh thé/di 1éch thuy tinh thé mot phan 4-8
3. Bién dang 6 mat (thut mat/nhin cu ha thap/nhin ciu ning cao) 3-5
4. Giin dong tir do chan thuong va cic bat thuong khac vé dong tir hodc méng mat 4-8

XV.TY LE % TTCT DO GIAM THI LUC Vi TON THUONG THUC THE CO QUAN THI GIAC
1. Mot mat (10/10 -8/10), mot mat (7/10 — 6/10) 5
2. Mot mat (10/10 — 8/10), mot mit (5/10) 8
3. Mot mat (7/10 — 6/10), mot mat (10/10 — 8/10) 5
4. Mot mat (7/10 — 6/10), mot mat (7/10 — 6/10) 8
5. Mot mat 5/10, mot mat (10/10 — 8/10) 8
Chuong 11
TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG RANG - HAM - MAT

Muc Tén thwong Ty 18 %
L. Xwong ham, go m4, cung tiép va khép thai dwong - ham
1. M¢ xwong ham, v& 6 chin ring 1-3

Gay xuong ham trén; giy xuong ham dudi; giy xwong go ma, cung tiép can tot,
2. I . e 8-10
khong anh hudng chic nang

11. Réng
l. Ring vinh vién
1.2 Mat hodc giy thin mot ring
1.2.1. Ring cira, ring nanh (s 1,2, 3) 2
1.2.2. Ring ham nho (s6 4, 5) 1,5
1.2.3. Ring ham 16n s6 6 2,5
1.2.4. Ring ham 16n s 7 2
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Muc Ton thuwong Ty 1€ %
1.2.5. Ring ham sb 8 1
IV. Ludi
1. Seo ludi khong anh hudng chirc nang 1-5
2. MAt mot phﬁn nhé dAu ludi, anh hudng dén an, nbi 6-10
V. Ton thwong hé thong tuyén nwéc bot
1. Khong gy khoé miéng 3-5

Chuong 12

TY LE PHAN TRAM TON THUONG CO THE DO TON THUONG TAI - MUI - HONG
[ Muc Tén thwong TV 18 %
I. Tai
2. Nghe kém mot tai
2. 1. Nghe kém nhe mot tai 3
2.2. Nghe kém trung binh mot tai 9
S. Vét thuong vanh tai
5.1. Seo vanh tai khong co rim 1-3
5.2. Mat it hon 1/3 vanh tai hodc seo co rim 6-10
6. Seo Ong tai
6.2. Seo lam hep dng tai mot bén (han ché 4m thanh) 3-6
11. Mui xoang
1. Khuyét mii
1.1. Khuyét nhé hon 1/4 miii 5-9
3. Ton thuong thap mii (gdy; sdp xuong chinh mili; veo vach ngin)
3.1. Khoéng anh huong dén chiic ning th 7-9
4.1. V& ran hay lun thanh xoang ham hodc xoang tran khong, di 1éch 7-9
6. Viém xoang sau chan thuong
6.1. Viém don xoang
6.1.1 Mot bén 6- 10

Bang 2
TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT
Chuong 1

TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT HE THAN KINH

Bénh, tit hé Thin kinh

Ty 18 % TTCT

I11. Bénh liét chu ky

1. Bénh liét chu ky da khong tai phat tir mot nam tré 1én (tinh dén thoi diém kham giam
dinh)

1-3

VI. Loan trwong luc khu tri hodc phdn doan

1. Loan truong lyc khu tr(t hodc phan doan chua gay suy giam chitc nang ctia co quan, bo
han

X. Bénh Iy ré, dam roi than kinh mjt bén

1. Ton thuong ré than kinh

1.1. Ton thuong mot ré

1.2. Ton thuong khong hoan toan mot ré (trir cac ré: Ca, Cs, Cs, C7, Cs, T1 (D1), Ls, Si)

1.3. Ton thuong hoan toan mét ré (trir cc ré: Cy, Cs, Cs, C7, Cs, T1(D1), Ls, S1)

X1, Tén thwong diy than kinh tiiy song mot bén

2. Ton thuong day than kinh trén gai hodc dudi gai

2.1. Khong hoan toan

3. Ton thuong day than kinh nguc dai

3.1. Khong hoan toan

4. Ton thwong mot day than kinh lién suon

5. Ton thuong than kinh mii

13. Ton thuong than kinh da dui sau

13.1. Khéng hoan toan
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Bénh, tat hé Than kinh

Ty 1& % TTCT

13.2. Hoan toan 6-10
15. Ton thuong than kinh dui bi

15.1. Khdéng hoan toan 1-3

15.2. Hoan toan 6-10
16. Ton thuong than kinh bit

16.1. Khéng hoan toan 6-10
17. Ton thuwong than kinh sinh duc - dui

17.1. Khoéng hoan toan 5-9

19. Ton thuong than kinh hong khoeo ngoai

19.1. Ton thuong nhanh 6-10
20. Ton thuong than kinh hong khoeo trong

20.1. Ton thuong nhanh 6-10
XII. Ton thwong diy than kinh so mét bén

4. Ton thuong than kinh so s6 IV

4.1. Khong hoan toan 3-5

5. Ton thuong than kinh so s6 V

5.1. Ton thuong mot nhanh 6-10
6. Ton thuong than kinh so s6 VI

6.1. Khong hoan toan 6-10
7. Ton thuong than kinh so s6 VII

7.1. Ton thuong nhanh 6-10
9. Ton thuong than kinh so s6 IX

XVI. Dong kinh

2. Bong kinh con cuc bo don thuin

2.1. Pap tng diéu trj tot (khong con con trén lim sang) 6-10
XVII. Hpi chirng tien dinh (trung wong, ngoqi vi)

1. Hoi chimg tién dinh (dang con) diéu tri 6n dinh 6-10
XVIIL Roi loan than kinh thuwe vt (ra mo hoi chan, tay)

1. Ra md hoi chin, tay am udt thuong xuyén 6-10
4. Roi loan than kinh thuc vat (ra md hoi chan, tay) da diéu tri can thiép

4.1. Két qua tot 1-3

XIX. Nhikc nira ddu (Migraine), bénh Horton ...

1. Bénh 1y nhtrc déu diéu tri 6n dinh 6-10
XX1V. Di dang, di tat hé than kinh

1. Di dang, di tat h¢ than kinh néu tuong tu nhu cac ton thuong hé than kinh d3 duoc néu 0-5
trong Chuong nay thi dugc ap dung ty I¢ % TTCT tuong duong da néu trong Chuong

2. Di dang, di tat hé than kinh khéc

2.1. Chua anh hudng chirc ning hé than kinh 0-5

Chuong 2

TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT HE TIM MACH

Bénh tit hé Tim Mach

Ty I& % TTCT

VIIL. Cdc bénh Iy tén thwong van tim, thap tim (thap khdp cip)

VIIL. Roi logn nhip tim

2. Nhip tim cham

2.2. Blbc nhi thét, bléc nhanh trai

2.2.1. Bloc nhi that d6 1

4. Nhip nhanh xoang khong rd cin nguyén, tai phat thuong xuyén, anh huong dén lao
dong, sinh hoat

7. Suy nhuogc than kinh tudn hoan (nhip nhanh Iuc thire, nhip cham hay binh thudong Iuc
ngu)

dicu tri co két qua

7.1. Piéu tri ndi khoa 6n dinh (khong hodc tai phat dudi 4 lan/nim) 3-5
X1II. Bénh huyét ap thap (Huyét ép tam thu dudi 90 mmHg)
1. Néu chua c6 4nh hudng dén sinh hoat, lao dong hodc anh hudng it (mét mai ting luc), 6-10




-23 -

Bénh tit hé Tim Mach

Ty 1& % TTCT

XIV. Bénh vé hé thong tinh mach

1. Suy tinh mach

1.1. Suy tinh mach don thuan 6-10
2. Viém, tic tinh mach

2.1. Viém tinh mach chua c6 huyét khoi 6-10
XV. Bénh hé thong bach huyét va mao mach

1. Viém bach mach cép tinh, diéu tri 6n dinh 6-10
XIX. Di dang, di tdt hé¢ Tim, Mach khdc (khéong thujc cdc tén thwong néu trén)

2. Di dang, di tat h¢ tim mach khac

2.1. Khong gay rdi loan chirc ning tim mach 0-5

Chuong 3

TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT HE HO HAP

Bénh, tat hé Ho hép

Ty 1é % TTCT

. Bénh co, xwong long ngwe: Ty 18 % TTCT duoc tinh theo Chwong ty 18 ton thuong co
thé do bénh tit Co - Xuong - Khdp

I1. Bénh ly mang phéi

1. Khong gay hodc giy tran dich, tran mau, tran mu, tran khi diéu tri két qua tot, khong dé
lai di chiing

2. Tran dich, tran méu, tran mu, tran khi mang phoi tai phat phai choc dich nhiéu lan, hoac
mo dan luu mo khong dé lai di ching

VI. Bénh Iy nhu mé phoi: Viém phoi

1. Piéu tri két qua tot, khong dé lai di chimg va/ hodc khong tai phat

2. Bénh tai phat dudi bon lan/nim

3. Bénh tai phat trén ba lan/nim

XIV. Di dang, di tit hé ho hap

2. Di dang, di tat hé ho hap khac

2.1. Khong gay rdi loan chirc ning hd hap

i Chwong 4
TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT HE TIEU

HOA

Bénh, tiat hé Tiéu héa

Ty 18 % TTCT

. Bénh ly thuc qudn

5. U thuc quan

5.1. U lanh

5.1.1. Chua anh huong chirc nang thyc quan

6-10

6. Gian tinh mach thuc quan

6.2. Gidn tinh mach thuc quan bim sinh

6.2.1. Chua phai phau thuat, chua anh hudng chiic ning thuc quan

6-10

VI. Bénh ly truc trang hdu mon

4. Tri n6i

4.1. Do I chua can thiép

6-10

X. Di dang, di tit hé tiéu hoa

1. Di dang, di tat hé tiéu hoa néu tuong ty nhu7 cac ton thuong hé tiéu héa da dugc néu trong
Chuong nay thi dugc ap dung ty 1€ % TTCT ton thuong tuong duong da néu trong Chuong

2. Di dang, di tat hé ti€éu hda khac

2.1. Khong gay rdi loan chirc ning

0-5

Chuwong 5

TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT HE TIET NIEU -

SINH DUC

Bénh, tit hé Tiét ni¢u - Sinh duc

Ty 1é % TTCT

I. Thin

2. Séi than

2.1. Chua phau thuit ldy s6i, chua c6 bién chimng

6-10

II. Niéu qudn

1. Séi ni€u quan
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Bénh, tat hé Tiét niéu - Sinh duc

Ty 1& % TTCT

1.1. Chua phau thuat lay soi, chua c6 bién ching

6-10

IIl. Bang quang

1. Séi

1.1. Chua phau thuét 1y soi chua gy bién ching

6-10

2. Viém bang quang

2.1. Khong co6 bién chimg

6-10

3. Rdi loan tiéu tién

3.1. Diéu tri ndi khoa 6n dinh

V. Niéu dao

1. Viém niéu dao

1.1. Khong c6 bién chimg

6-10

3. U lanh ni€u dao

3.1. Chua phau thuat khong bién ching

6-10

V. Lao thén, tiét ni¢u - sinh duc

2. Lao bang quang hodc tinh hoan

2.1. Diéu tri ndi khoa két qua tot, khong c6 bién ching

VI. Duong vit

VIIL. Tinh hoan

1. Gian tinh mach thung tinh

1.1. Chua phau thuat

1.2. Phau thuit mot bén két qua tot

VIII. Tuyén tién liét

1. Viém tuyén tién liét diéu tri ndi khoa, khong c6 bién ching

IX. Am hé, am dao

1. Céc ton thuong lanh tinh

1.1. Diéu tri ndi khoa 6n dinh

X. Tor cung

1. C tir cung

1.1. Céc ton thwong lanh tinh diéu tri 6n dinh

1.2. Cac t6n thwong lanh tinh diéu tri khéng 6n dinh

2. Thén to cung

2.1. U x0, polyp, di vét, dinh

2.1.1. Diéu tri ndi khoa

2.2. Rong kinh, rong huyét co ning

2.2.1. Rong kinh, rong huyét co ning chua c6 bién ching thiéu mau

5. Sa sinh duc

5.1. Chua phau thujt

5.1.1.D¢ 1

X1, Voi tit cung - budng trieng

1. Ton thuong voi tir cung (viém phan phy, & dich, tic voi...)
1.1. Diéu tri ndi khoa 6n dinh

1.2. Phiu thuét bao ton voi tir cung

1.3. Phau thuét cat mot voi tr cung

3. U budng trimg lanh tinh

3.1. Chua phau thuat

XT11. Vi

1. U v lanh tinh hodc viém, ap xe tuyén vi

1.1. Chua phau thujt

1.2. Pa phau thuat

XV. Di tit, di dang hé tiét niéu - sinh duc

2. Di dang, di tat hé tiét niéu - sinh duc khac

2.1. Chua gay rdi loan chirc ning
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Chuong 6

TY LE PHAN TRAM TON THUONG CO THE DO BENH HE NOI TIET

VA ROI LOAN CHUYEN HOA

Bénh hé Ngi ti€t va roi loan chuyén héa

Ty 1& % TTCT

I. Tuyén yén

3. Khoi u tuyén tung

3.1. U lanh

3.1.1. U lanh chua gay bién chimg

6-10

I1. Tuyén gidp

4. Khoi u tuyén giap

4.1. U lanh tuyén giap (bao gom ca budu cb don thuan)

4.1.1. Chua phau thuat chwa gay roi loan chirc ning tuyén giap

6-10

II1. Tuyén cin gidp

2. Khoi u tuyén can giap

2.1. U lanh tinh

2.1.1. Chua gy bién ching

VIL. Bénh Iy roi loan chuyén héa

1. Bénh 1y r6i loan chuyén hoa c6 biéu hién trén xét nghiém cén 1am sang chua gay ton
thuong co quan, ndi tang

Chuwong 7

TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT CO - XUONG - KHOP

Bénh, tit Co - Xwong - Khép Ty 18 % TTCT
I1. Bénh co vin chi dwdi
1. Teo co mot ban chan mirc 36 nhe 6-10
VI. Tén thwong xwong so
1. Mat xwong ban ngodi xuong so, dudng kinh lecm 5-9
VIIL. Ton thuwong xwong ikc
1. Khong bién dang 16ng nguc, khong dnh hudng chirc nang thong khi phoi 3-5
VIII. Ton thuwong xwong swon (di bao gom ton thwong than kinh lién swon)
1. Ton thuong xuong swdn khong gay rdi loan chirc ning thong khi phoi 1-5
IX. Ton thwong xwong don (khong gdy xwong)
1. Khong gay rbi loan chirc nang théng khi phoi 1-2
XTV. Khop ban tay va cdc ngon tay mot bén
2. Ngén IV hodc ngon V
2.1. Cling khop lién dét 6-8
2.2. Cung khép ban - ngéon 4-6
2.3. Cimg khép ban ngédn va cac khop lién dot 8-10
3. Ngén II hodc ngon 111
3.1. Cling khop lién dét 3-5
3.2. Cung khép ban ngén 7-9
4. Ngon 1
4.1. Cimg khop lién dot 5-10
5. Hoi chimg “Ngodn tay 10 x0”
5.1. Hoi ching “Ngén tay 16 xo0” diéu trj két qua tot 1-3
6. Ton thuong gy dau (khong climg khép) han ché van dong mot ban tay
6.1. Mirc d0 nhe 5-8
XV. Khop hang mot bén
1. Han ché tdm van dong khép hang do dau tir 0° - 90° 5-9
XVI. Khdp goi mot bén
1. Pau khép gbi han ché van dong it 3-5
2. Pau khép gbi han ché van dong vira 6-10
XVII. Khép cé chdn mét bén
1. Pau khép ¢6 chan han ché véan dong nhe 3-5
2. Pau khép ¢ chan han ché van dong vira 8-10
XVIII. Khop ban chdn va cac ngon chin mgt bén
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Bénh, tit Co - Xwong - Khép

Ty 1& % TTCT

2. Khép ngoén chan

2.1. Ngon cai

2.1.1. Cting khop lién @t 3-5
2.1.2. Cting khop dot - ban 7-9
2.2. Cac ngén khac

2.2.1. Cting khop lién @6t 1-3
2.2.2. Cting khop dot - ban 4-5
2.2.3. Cting khop dot - ban va cac khép lién dot 6-10
XIX. Viém khop dot song, khép ciing chdu don thudn

1. Viém mot dén hai khop ddt song

1.1. Mirc 6 nhe 3-5
3. Viém khop cung chau 6-10
XXI. Gdy, vé' mém gai

1. Ctia mot ddt song 6-10
XXII. Gdy, vé mém bén

1. Ctia mot ddt song 3-5
XX1V. Thodi héa cét song

1. Thoai hoa mot dén hai d6t song

1.1. Mirc d6 nhe (C6 day du céc tridu chimg 1am sang nhung chwa ¢ biéu hién 5 trén phim 1-3
X quang)

1.2. Mtc d6 vira (Phim Xquang c6 hinh anh: phi dai xuong va/hoac gai xuong ¢ ria khép 6-10
wva/hoic hep khe khdp khong dong déu va / hodc ddm dic xuong dudi sun)

2. Thoai hoa tir 3 d6t song tro 1én

2.1. Mirc @0 nhe 6-10
XXV. Thoat vi dia dém

1. Thoat vi dia dém khong gy hep ong song

1.1. Mot 6 5-9
XXV Viém mang hoat dich va viém bao gdn

1. Viém 1 hodc 2 gin hodc 1 hodc 2 mang hoat dich chua giy anh huong hoat dong khop 1-5
XXVII. U nang bao hoat dich

1. Chua anh hudng van dong cua khép 6-10
2. Anh hudng van dong ciia khdp: Ap dung theo tam hoat dong cua timg khép

3. U nang bao hoat dich da md

3.1. Két qua tt 6-10
XXX. Dj tit hé Co, Xwong, Khop

2. Di dang, di tat h¢ Co Xuong Khdp khac

2.1. Khong giy rdi loan chirc ning 0-5
XXXI. Ton thwong co thé do gdy xwong bénh Iy

1. Gy xuong canh tay

1.3. Gay dau dudi xuong canh tay mot bén

1.3.3. M¢ hoac ran 16i cau don thuan, khong anh hudng dén khép 3-5
2. Gay Xuong cang tay

2.1. Gay hai Xuong cang tay

2.1.3. Can lién tot truc thang, chirc ning cing tay gin nhu binh thuong 6-10
2.3. Gay than Xuong quay

2.3.1. Can lién tdt, tryc thing, khéng ngin chi, chirc nang cing tay tuong dbi binh thuorng 6-10
2.4. Gay dau trén xuong quay c6 di chig lam tré ngai gap - dudi khép khuyu va han ché 21-25
sdp, ngira cang tay, kém theo teo co

2.5. Gay dau dudi xuong quay (kiéu Pouteau - Colles)

2.5.1. Két qua diéu tri tdt, di ching khong dang ké 6-10
2.6. Gay than xuong tru

2.6.1. Can lién tdt, truc thing, chtc ning cing tay khong b1 anh hudng 6-10
2.8. Gay rdi mom trim quay hodc tram try 1am yéu khép cd tay 6-10

3. Gay xuong ban tay
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Bénh, tit Co - Xwong - Khép

Ty 1& % TTCT

3.1. Gay mdt, hai xuong ban tay, néu ban tay khong bi bién dang va khong han ché chirc
nang ban tay - ngdn tay

6-10

4. Gay xuong ngén tay

4.1. Gay xuong mot ngén tay khong anh huong van dong

4.2. Gay xuong mot ngén tay anh huong vén dong tinh theo mure d han ché van dong cua
khop twong ung tai Chuong ty 1€ ton thuong co thé do bénh tat hé Co - Xuong - Khép

6. Gay xuong cing chan

6.4. Giy gay mat doan xuong chay tao thanh khép gia

6.6. Gay hodc v& 16i cu trudc mam chay

6.7. Gay than xuwong mic mot chan

6.7.1. Pudng giy o 1/3 giira hodc trén, can lién tot
6.7.2. Gay dau trén xuong mac, can xau

6.7.3. Gay kiéu Dupuytren (d4u dudi xuong mac), can xau, han ché nhe khép c¢6 chin

7. Gay xuong don va xuong ba vai

7.1. Gay xuong don

7.1.1. Can lién tot, khong di chimg

7.2. Gay xuong ba vai mot bén

7.2.1. Gay, v& hodc c6 16 khuyét & than xuong

8. Gay xuong suon

8.1. Ton thuong mot hodc hai xuong sudn, (can tot)

3-5
8.2. Gy mot hodc hai xwong sudn, can xau hoidc t6n thuong ba dén nim xwong sudn can tot 6-9

Chuong 8

TY LE PHAN TRAM TON THUONG CO THE DO BENH HE MIEN DICH

Bénh hé Mién dich

Ty 1& % TTCT

I. Ton thwong do ting ddp vrng mién dich (qud mdn)

2. Qua man type II (qua man gy doc té bao)

2.1. Bénh chua c6 biéu hién 1am sang 6-10
3. Qua man type I1I (qué mén do ling dong phirc hgp mién dich)

3.1. Bénh chua c6 biéu hién 1am sang 6-10
4. Qua man type IV (qua man mudn)

4.1. Bénh chua co biéu hién 1am sang 6-10

Chuwong 10

TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT DA VA MO DUOI DA

Bénh, tit Da va mé dwéi da

Ty 1& % TTCT

I. Ton thwong da dé lai di chikng dnh hwong dén chivc nang da va tham my

1. Ton thuong dang dat thay d6i mau sac da hodc rdi loan sic to
1.1. Ving mit, ¢b

1.1.1. Dién tich duéi 0,5% dién tich co thé 1-2
1.1.2. Dién tich tir 0,5% dén dudi 1% dién tich co thé 3-4
1.1.3. Dién tich ton thuong tir 1% dén dudi 1,5% dién tich co thé 5-9
1.2. Vung lung - nguc - bung

1.2.1. Dién tich ton thuong dudi 0,5% dién tich co thé 1-2
1.2.2. Dién tich ton thwong tir 0,5% dén dudi 1 % dién tich co thé 3-4
1.2.3. Dién tich ton thuong tir 1 % dén 4% dién tich co thé 5-9
1.3. Chi trén hoac chi dudi mdt bén

1.3.1. Dién tich duéi 0,5% dién tich co thé 1-2
1.3.2. Dién tich ton thuwong tir 0,5% dén dudi 1% dién tich co thé 3-4
1.3.3. Dién tich ton thuong tir 1% dén 4% dién tich co thé 5-9
2. Ton thuong da dang bong vay (khd hodc md), mun nudc, da day lichen hoa

2.1. Ving mit, c6

2.1.1. Dién tich ton thuong dudi 0,5% dién tich co thé 1-3
2.1.2. Dién tich ton thuong tir 0,5% dén dudi 1 % dién tich co thé 5-9
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Bénh, tit Da va mé duwéi da

Ty 1 % TTCT

2.2. Vung lung, nguc, bung

2.2.1. Dién tich ton thuong dudi 0,5% dién tich co thé

1-2

2.2.2. Dién tich ton thuong tir 0,5% dén dudi 1% dién tich co thé

3-4

2.3. Chi trén hodc chi dudi mdt bén

2.3.1. Dién tich ton thuong dudi 0,5% dién tich co thé

1-

[O8)

2.3.2. Dién tich ton thuong tir 0,5% dén dudi 1% dién tich co thé

5-9

3. Ton thuong da dang day sung, teo da, sin, nut, cu, cuc, sui

3.1. Vung mat, co

3.1.1. Dién tich ton thuong dudi 0,5% dién tich co thé

3.2. Vung lung, nguc, bung

3.2.1. Dién tich ton thuong dudi 0,5% dién tich co thé

3.2.2. Dién tich ton thuong tir 0,5% dén dudi 1% dién tich co thé

—_
1
O W

3.3. Chi trén hodc chi dudi mdt bén

3.3.1. Dién tich ton thuong dudi 0,5% dién tich co thé

II. Ton thwong da dang xo cieng da hodc niet da hodc giin da hodc ton thwong da gdy co
kéo bién dang dnh hwong chirc nang da, chirc ndng co quan lién quan va tham my

1. Vung dAu, mat, )

1.1. Ving da dau

1.1.1. Nhiéu ton thuong (tir nam ton thuong tré 1én) va duong kinh ctia mdi ton thuong
dudi 2cm

1.1.2. Ton thuong duong kinh trén 5cm hodc nhiéu ton thuong (tir nam ton thuong tro 16n)

va duong kinh ciia mdi ton thwong tir 2cm dén 5 cm
1.3. Ton thuong vung cd

1.3.1. Han ché van dong ¢6 murc d6 nhe (khong co kéo va bién dang) han ché ngua hodc
quay cd

2. Vung lung, nguc, bung

2.1. Dién tich dudi 6% dién tich co thé

I11. Tén thwong loét hoai tir da va mé dwéi da

1. Tong duong kinh céc 6 loét dudi 1,5cm

2. Tong duong kinh cac 6 loét tir 1,5cm dén dudi 3cm

3. Tong dudng kinh céc 6 loét tir 3cm dén dudi Scm

IV. Cic bénh da dé lgi di chirng dnh hwéng chirc ning da, thim myj va cdc co quan lién
lquan

2. Bénh phong

V. Bénh ciia tuyén ba

4. Trimg ca d6 thong thuong

4.1. Do mat khong thudng xuyén (Rocasea)

6-10

VI. Cac u da va mé dwoi da

1. Céc u lanh tinh

1.1. Chua anh hudng dén cic co quan lién quan

1.1.1. S lwgng duéi 10 hodc tong dién tich nhé hon 10 cm?

6-10

VII. Céc bénh vé long téc

1. Rung téc khong seo

1.2. Téc rung thanh dam (néu bi bi héi ciing dwoc tinh theo muc nay)

1.2.1. S6 lwong nho hon 5 dam, duong kinh dudi Scm

6-10

VIII. Bénh vé méng va cdc di chieng (tinh cho mét chi)

1. Tén thuong mong tay hodc méng chan cua mot chi dé lai di chimg: d6i mau, san sui co
van ngang doc hodc viém quanh méng di€u tri khong két qua hay tai phat.

1.1. Tir mdt dén ba moéng

1-4

1.2. Tir bon dén nam méng

6-10

2. Vét thuong moéng tay hodc méng chan cia mét chi bi bién dang moéng hodc cut rung

2.1. Tir mot dén ba mong

6-10

IX. Cic bénh ldy truyén qua dwing tinh duc

3. Sui mao ga
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Bénh, tit Da va mé duwéi da

Ty 1 % TTCT

3.1. Piéu tri két qua tot (khong co di chimg va/hodc khong tai phat)

6-10

X1. Di dang, di tat da va mé dwoi da

1. Di dang, di tdt Da va md dudi da néu tuong tu nhu céac ton thuqng Da va mo6 dudi da da
dugc néu trong Chuong nay thi duoc 4p dung ty 1€ % TTCT cua ton thuong twong duong
da néu trong Chuong

2. Di dang, di tat da va m6 dudi da khac

2.1. Chua gy ton thuong chiic ning

0-5

Chuong 11

TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT CO QUAN THI GIAC

Bénh, tit co quan thj giac

Ty 1& % TTCT

XII. Thi truong thu hep (do ton thuong nio vung chiam)
1. Thi truong con khoang 30° xung quanh diém c6 dinh

1.1. Thi truong thu hep & mot bén mit 6-10
XVI. Rung gidt nhin cdu

1. Rung gidt & mot mat 6-10
XXIII. Bénh két mac va bo mi min tinh 1-3
XXTV. Bénh I¢ dao

1. Tac (dd hodc chua phau thuét) 6-10
2. RO 1€ dao

2.1. Pi phau thuat két qua tot 6-10
XXV. Di dang, di tit co quan thi giac

1. Di dang, di tat co quan thi giac néu twong tu nhu cac t6n thwong co quan thi giac da

dugc néu trong Chuong nay thi dwoc 4p dung ty 18 % TTCT ton thuong twong dwong di 0-5
néu trong Chuong

2. Di dang, di tat co quan thi giac khac

2.1. Chua gy ton thwong chirc ning 0-5

Chuong 12

TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT RANG - HAM - MAT

Bénh, tat Ring - Ham - Mt

Ty 18 % TTCT

I. Riang

1. Réng s0 8 moc 1éch, moc ngadm hodc moc thang ¢6 lgi trum

1.1. Chua c6 bién ching 1-3
1.2. i c6 bién chimg tai chd (viém nhiém, siu cd ring 7...) 6- 10
2. Rang sau nga sau; Mon ) rang; Mon mét nhai; Thiéu san men rang (chua hodc da diéu

tri)

2.1. Tir 5 dén 10 ring 3-5
2.2. Tir 11 dén 20 ring 6-10
3. Mit ring

3.1. Mat mdi ring cira, rang nanh (s6 1, 2, 3) 1,50
3.2. Mt mdi ring ham nho (s6 4, 5) 1,25
3.3. Mt mdi rang ham 16n sb 7 1,50
3.4. Mt mdi rang ham 16n sd 6 2
3.5. Mt toan bo ring hai ham 31
Il. Bénh quanh ring

1. Viém loi

1.1. Viém lgi man tinh toan b mdt ham hodc c6 tir 12 rang tré xuéng bi viém lgi man tinh 3.5
0 cd hai ham

1.2. Viém lgi man tinh toan bg hai ham hodc cé trén 12 rang bi viém lgi man tinh & ca hai 6-10
ham

2. Viém quanh rang

2.1. Viém quanh rang thoi ky dau toan by mot ham hodc c6 tir 12 ring bi viém quanh rang 6-10
0 ca hai ham, ti 1¢i sdu < 3mm

IV, Sai khép cin

1. Khép cin loai I (ring chen chiic 16n x6n) 1-3
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Bénh, tit Ring - Ham - Mat Ty 1é % TTCT
2. Khép can Angle I 6-10
4. Khop can chéo 6-10
V. Di tit bam sinh ving ham mat
9.1. Chwa anh huéng chic ning ludi (phat 4m, nudt, ho hép...) 6-10
VII. Nang va u lanh tinh viing miéng - ham mdt:
4. Sau diéu tri phau thuit u, nang xwong ham trén hodc xuwong ham dudi
4.1. Két qua tot, anh huong it toi chirc ning hoidc thim my 6-10
IX. Ton thwong hé thong tuyén nwéc bot
1. Gay tang tiét nude bot 3-5
2. Chua gy kho miéng hoic tic ong tuyén nudc bot 6-10
X1. Viém loét 6 niém mac miéng
1. Néu 1a triéu chung biéu hién tai miéng do cac bénh, tat khong thuéc Rang Ham Mat gy 1.3
ra ap dung ty 1¢ % TTCT theo bénh, tit 1a nguyén nhan giy viém loét niém mac miéng
X11I. Di dang, di tdt Rang Ham Mt
2. Di dang di tit Rang Ham Mat khéc
2.1. Chua giy ton thuong chiic ning 0-5
Chuong 13
TY LE PHAN TRAM TON THUONG CO THE DO BENH, TAT TAI - MUI - HONG

Bénh, tat Tai - Miii - Hong

Ty 1& % TTCT

\I. Nghe kém

INghe kém hai tai

1.1. Nghe kém nhe hai tai 6-10
2. Nghe kém mot tai

2.1. Nghe kém nhe 3
2.2. Nghe kém trung binh 9
Il. Bénh tai ngoai

1. L6i xuong khong anh hudng dén chirc ning mot hoic hai tai 1-3
2. Loi xuong ong tai ngoai mot hodc hai tai giy thuan lgi hinh thanh nut ddy tai phat 6-10
3. L01 xuong 6ng tai ngoai c6 kich thudc 16n anh huong dén chirc nang nghe: Ap dung ty

1¢ mét stc nghe dan truyén

4. Di dang vanh tai anh huong thim my don thuan mot tai -

5. Di dang vanh tai anh huéng thim my don thuan hai tai -

8. DO luén nhi gy ap-xe seo xau hodc do tai phat sau mo (mot hodc tai) -

9. Viém da Ong tai kho hodc viém dng tai ngoai hodc cham mot tai hay tai phat -
11. Cholesteatom Ong tai ngoai

12. Polyp dng tai ngoai

12.1. Mot bén 3-5
12.2. Hai bén

Néu c6 nghe kém thi dugc cong vai ty 18 % TTCT nghe kém theo phuong phéap cong tai 6-10
Thong tu

I11. Bénh tai giita

1. Viém mang nhi don ‘thuén (khong t(f)n thuong céc thanh phan khéc cua tai giira), viém 6-10
tai gilta man tinh da di€u tri ndi khoa 6n dinh chua dnh hudng chitc nang thinh lyc

VI. Bénh mii, xoang

1. Viém mili don thuan chua qué phat hoic thoai hoa 1-3
2. Viém miii c6 qué phat chua c6 thodi hda

2.1. Con dap tng véi thude co mach 6-10
4. Bénh ly vach ngén

4.1. Di hinh vach ngén

4.1.1 Khong anh hudng téi chirc nang thé, ngiri 1-3
9. Viém don xoang

9.1. Mot bén 6-10

VII. Khoi u viing miii - xoang

1. U lanh tinh
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Bénh, tat Tai - Miii - Hong

Ty 1& % TTCT

1.5. U lanh tinh miii xoang khéc (u nhay...)

hau thudt bénh khoi hoan toan khéng tdi phdt thi khong tinh ty 16 % TTCT

1.5.1. U lanh tinh khu trd & miii chua anh hudng dén chirc ning ngiri, tho 6-10
VIII. Roi loan khiru gidc
1. Rdi loan khiru giac
1.1. Mot bén 6-10
IX. Bénh tit mii, xoang dd dwoc phdu thudt
1. Phau thuat c6 két qua tot khong anh huong dén chirc nang va thaim my Trudng hop
truéc phau thuat, bénh chi c6 ty 16 % TTCT < 10% thi khong cho ty 18 % TTCT néu sau 6-10
hau thuat bénh khoi hoan toan

X1. Bénh, tdt hong
1. Viém hong man tinh 3-5
2. Bénh cia Amidan
2.1. Viém amidan man tinh
2.1.1. Chua c6 chi dinh md 3-5
2.1.2. Co chi dinh md 6-10
2.2. Qua phat mom trAm amidan gdy triéu chung co nang nhu dau nhdi, cam giac vudng
(an uong binh thiuong)
2.2.1. Mot bén 3-5
2.2.2. Hai bén 6-10
3. Viém dic hiéu & hong, thanh quan do lao, ndm ty 18 % TTCT 4p dung theo mtic anh
hudng chirc ning cia hong: nubt, thg, phat 4m
4. Di chimg ton thuong hong, thanh quan do giang mai
4.1. Chua gay anh hudng cic chirc ning nudt, phat 4m, thd (seo ving hong va thanh quan) 6-10
4.2. Gay anh hudng dén céac chirc ning nudt, phat am, thd (thung man hau, seo ram hong
va thanh quan) tinh theo ty 1¢ % TTCT tuong Gng vdi mic anh hudng cac chirc ning do6
7. U lanh tinh ving hong
7.1. U lanh tinh chua anh huéng chirc nang 6- 10
XTI. Bénh, tit thanh qudn
2. Céc khdi u lanh tinh sun thanh quan chua anh hudng t6i chirc ning thi cho ty 18 %

N 6-10
TTCT tuong ty nhu u nang day ludi
5. Bénh tat vé hong - thanh quan khong phai bénh 4c tinh da phau thuat
5.1. Két qua tot khong anh huong dén chirc ning
Riéng truwong hop u lanh tinh ddy thanh hodc u lanh tinh ving hong (u nang...) sau diéu tri 6-10

Bang 4

TY LE PHAN TRAM TON THUONG CO THE DO BENH ROI LOAN TAM THAN VA HANH VI
DO BENH, ROI LOAN TAM THAN VA HANH VI SU DUNG TRONG GIAM PINH PHAP Y

Bénh roi loan tim than, hanh vi

Ty 1¢ (%) TTCT

VIL. Phin trng vdi Stress (cing thang) tram trong va réi loan sw thich iing

1. Diéu trj khoi

0

2. Diéu trj 6n dinh

6-10

VIII. Cic roi loan dang co thé

1. Diéu trj khoi

2. Diéu trj 6n dinh

6-10

IX. Cadc roi loan tdm can khdc

1. Biéu tri khoi

2. Didu tri 6n dinh

XVI. Cic roi loan théi quen, tic phong va xung déng, Tic

1. Biéu tri khoi

2. Didu tri 6n dinh

3. Didu tri khong 6n dinh

XIX. Cdc roi loan dn uong

1. Biéu tri khoi

2. bibu tri 6n dinh
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Bénh roi loan tim than, hanh vi Ty 18 (%) TTCT
XX. Cdc roi loan gidc ngii
1. Diéu trj khoi 0
2. Diéu trj 6n dinh 1-5
XXI. Roi loan ting dpng va hanh vi ¢ thanh thiéu nién
1. Mtrc d6 nhe 6-10
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Phu luc 2
Hop 1: Vu an Lai Huy H1 pham tji “Co y gy thwong tich”

Theo Ban 4n so thAm ctia Toa 4n quan sy khu vyc Quan khu X, vu an c6 ndi dung
nhu sau:

Ngay 29/8/2025 do méi thué nha nén vo chong Lai Huy H1 1am com moi Tran
Ding D, Dinh Van H2, Nguyén T, D3 Minh H3 va mot sb nguoi ban dén nha an nhau. Do
H1 khong biét B vé nén khong moi B. Con P vé nha choi nén moi D dén nha B nhau. Sau
khi nhau ¢ nha P xong, khoang 15 gi¢ 00 phut cung ngay, D ra D t6i nha H1 dé nhéu tiép.
Thoi diém nay H1 d4 di ngt nén D nhau chung véi nhom ban ciia H1. Dén khoang 16 gid
00 phiit ciing ngay thi H1 day nhéu tiép.

Khoang hon 16 gio, D goi dién thué xe taxi dén nha minh dén minh va hai ngudi
ban dé cing vé don vi. Trong khi nhau tai nha H1 khong c6 ai xdy ra mau thuin hay xo
xat gi. Bén khoang gan 18 gio, T néi véi moi nguoi 1a mang loa kéo di tra con hai nguoi
ban ctia D ciing chao moi ngudi dé vé don vi. Khi T mang loa dua 1én xe cong néng chuan
bi cho di thi D tir trong nha di ra lién 1én xe nd may chay ra ngoai duong. Sau khi chay
duoc khoang 40 m thi moi ngudi ndi quay lai nén D 1ui xe vao trong san. Lic nay H2 tu
trong nha di ra ngoai san néi “C6 chuyén gi ma 6n o thé”. B nghi ring H2 chiri minh nén
gitta D va H2 xay ra cu cii 16n tiéng. D tién t6i dinh ddnh H2 thi H3 va mot s6 ngudi 6m
giit P lai nén gitra hai nguoi chua xay ra x6 xat. Thiy vay H3 goi H1 dang nhau trong nha
n6i “H1 oi, may ra kéu thang D vé ho tao cai”. H1 di ra san néi voi D “Vé don di” thi P
tra 101 “Khong, tao khong vé”; H1 néi “Sao khong chiu vé, ¢t mubn danh nhau 1a sao”
nhung D van ving vay doi ddanh H2 nén H1 dung tay phai danh 02 cai vao phan vai trai,
man suon trai cua B nhung khong gay thuong tich.

Luc nay, D va hai nguoi ban cia D 6m D dua Ién xe taxi. Do D van vay ving doi
Xuéng xe, so D khong gilt dugc P nén H1 néi véi D “O nha di, dé anh dua th?mg b vé”
rdi H1 18n xe taxi cting ban B 6m giit B. Ban ctia B mot ngudi ngdi & ghé phu phia trudc,
mot ngudi ngdi ¢ bang ghé sau sat ctra bén trai, H1 ngdi ghé sau sat ciia bén phai con P
ngdi ¢ gitra. Khi a T (14i xe taxi) di duoc khoang 05 km thi P noi a T diéu khién xe quay
lai dé danh nhau va néi véi H1 1a “Tao khong vé, dé tao quay lai danh chét me bon né”,
“May 1a em tao sao may danh tao”, H1 néi “Ong hu toi méi dénh, 6ng thich danh nhau
lam ha, cay khong, buc khong, mit t6i day ddm di”. Nghe H1 néi vay, P dung tay phai
danh 02 cai vao phan mit ctia H1 (khong gay thuwong tich). Sau d6 B dung chan dap vao
canh cira xe bén phai rdi chém qua nguoi H1 dung tay kéo 1iy chdt lam cira xe hé ra. H1
dong ctra xe lai 101 ngay 1ap tirc ban tay phai H1 nam lai, bdn ngén con & trong, ngén cai
& ngoai, ddm vong tir ngoai vao trong lién tiép 03 céi tring vao ving tran phai, mat phai
va ving mit trai — quai ham trai cia D lam D ngat xiu. Thy P thé ddc rdi the yéu, H1
ding tay bdm huyét nhan trung, ha hoi thoi ngat, ép tim ngoai 1dng nguc dé so ctru, dong
thoi yéu cau anh T ché P dén Trung tdm y té cAp ctru. Hau qua: B bi chan thuong so nio,
tor vong.
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Hop 2: Vu an Duong Ba C, Nguyén Thanh T, Buii Anh T1, Nguyén Tri D pham tdi
“Co y gay thwong tich”

Theo Ban 4n hinh su so thAm s6 64/2023/HS-ST ngay 13/9/2023 cua TAND quan
0, thanh phd C; Ban an phtic thdm sb 75/2023/HS-PT ngay 05/12/2023 ciia TAND thanh
phé C, Quyét dinh sb 68/2024/HS-GDT ngay 17/9/2024 ciia TAND c4p cao tai thanh phd
Hb Chi Minh thi cac bi c4o ¢6 hanh vi nhu sau:

Khoang 18 gio ngay 25/11/2022, nhém Duong Ba C, Nguyén Thanh T, Bui Anh
T1, Nguyén Tri D cung nhau di ubng ca phé tai bd ke thudc khu V, phuong C, quan O, TP
C. Bén khoang 20 gid cung ngay, D, T1 va T ra vé trude, con C ngdi lai quan mot minh,
c6 04 thanh nién (khong 16 ho tén, dja chi) ngdi ban ké bén 14n sang ban C. C va nhom
thanh nién ndy cy cii voi nhau, C bj nhom thanh nién dung nén bao hiém danh nhung C
né dugc va lén xe chay vé nha. C léy dién thoai, goi cho T1, B, T ru “tui bay di vdi tao
kiém nhom hoi ndy xtr lai”; T1, B, T dong y. Céc bi cao hen nhau ¢ cau S, trudc khi di C
vé nha lay 03 dao, dua cho P 01 ciy dao, dua cho T 01 cay dao con C giir 01 cay. Pén
khoang hon 01 gid ngay 26/11/2022, C diéu khién xe mé t6 chd T1 con T diéu khién xe
mo t6 ché B. Trén duong di, C va T ghé vao mot quan bén duong, mdi nguoi lay 02 vo
chai bia hiéu Larua r0i chay 1én chg O tim nhom thanh nién kia nhung khong gip nén
nhém bi cdo dén cay xing P dé d6 xang. Sau khi d6 xang cac bi cao quay xe ra qudc 19 I
thi gdp nhom cia Nguyén Quang L, Ly V4 Gia T2, Pong Ngoc S va Nguyén Ly Trong
N2. Thay nhém ciia L, C nghi 1d nhém thanh nién & dudi bo ké nén C néi “né kia”, T cho
D chay dudi theo trude con C chd T chay theo sau. Khi dén khu vuc A, phuong C, quéan
O, TP Can Tho, T diéu khién xe ¢ép xe cua T2 lam xe bi do vé phia trude, L diéu khién xe
dén dinh chd T2 bo chay nhung C chay t6i chin xe L 1am xe bi ngd d¢ 1én chan L; N2 va
S diéu khién xe chay trudc, T2 bo chay bd dé tron con L ¢ lai. T xubng xe, ding tay va
chan ddm da vao nguoi L; C ndi L quy gbi trén via hé va cam vo chai bia danh vao dau L
dang d6i non bao hiém 1am v& v6 chai bia, T1 tiép tuc cam vo chai bia danh vao dau L 01
cai, b cAm dao chém vao dau L 02 cai 1am v& non bao hiém dang do6i, C cAm dao chém
vao dau cua L thi L 1dy tay d&, luc nay L nga ra duong, C tiép tuc dung dao chém vao chan
phai ctia L 01 cai, T1 dung dao chém véo cang chan phai cia L 01 cai. Thay dau cia L
chay mau nén C, T1, B va T 1én xe chay vé nha, trén dudng di, B ném bo cdy dao xudng
song. Lac nay, T2 quay tré lai chd L di bénh vién. Tai Ban két luan giam dinh phap y vé
thuong tich s6 108 ngay 07/3/2023 Trung tdm phap y - S6 Y t& TP C két luan: Ty 18 TTCT
do thuong tich gay nén hién tai d6i véi L 13 50%.

Toa 4n cip so thim tuyén pham toi “Co y gdy thuong tich” theo diém ¢ khoan 3
Diéu 134 BLHS nam 2015. Sau khi xét xir so thdm, Vién truong Vién kiém sat thanh phé
C d& nghi TAND thanh phé C xét xtr phuc thim theo hudng huy toan bo ban an hinh sy
so thAm dé diéu tra, truy td, xét xtr cac bi cdo vé toi “Giét nguoi” theo biéu 123 BLHS
nam 2015. Tuy nhién TAND thanh phé C di khong chip nhan khang nghi ctia Vién truong
Vién kiém sat nhan dan thanh phd C va giit nguyén ban an hinh sy so tham.
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Hop 3: Vu an Tran Pirc M, Nguyén Manh H1 va Pam Vin N pham t§i “Hanh hung
dong doi”

Theo Ban an sb 02/2024/HSST ngay 26/01/2024 ctia Toa an quan sy Khu vuc
Quan khu Z, ndi dung vu an dugc tom tat nhu sau:

Nguyén Vin H2 cé tac phong khong nhanh nhen va khi di gic nga gat nén khi
nghi giai lao M, HI, N di dung tay, chin dam, d4 va dung gy gd choc vao bung, nguc,
tay, lung, mong cua H. Sau d6, H2 b chay vé phia khan dai ctia tiéu doan béo céo viéc bi
danh. Quén nhéan Triéu Thanh T va Dinh Céng H3 vén 4o H2 1én thi thay c6 vét tham, dé
nghi tap trung don vi dé quan triét, yéu ciu M, H1, N viét ban kiém diém.

Khoang 11 gid cing ngdy, khi xép hang di dn com H1 luom H2, khi vao phongin
H2 khong dn com ma di ra ddi gac cho Q vé dn com. M, N déu an trua & bép va sau do
tryc so vu vé sinh nha bép. L ¢6 ra sa ban goi H vé truc, khi dén noi goi khong thay H tra
101, L 1én tang 2 d4 thay day dién budc sin, do nghi khong ¢ van dé gi nén L quay lai nha
bép tiép tuc cong viéc. Khoang 12 gio 30 cung ngdy, Phan Vian T2 phat hién thdy H ¢
trong tu thé treo ¢b béng s¢1 day dién chap doi tai vong géc. Két luan giam dinh tr thi két
ludn nguyén nhan tir vong 1a do ngat co hoc do treo 6. Két luan giam dinh TTCT két luan
ty 1€ phﬁn tram TTCT do thuong tich cia H 1a 07%. Tuy nhién, dai dién cua bi hai khong
c¢6 don yéu cau khoi t6 d6i véi M, H1, N. V& giai quyét vu an c6 nhidu quan diém:

Quan diém thir nhat cho rang: M, H1, N du khong ¢6 mau thun gi, vi nguyén ¢6 nho
nhit da dung tay, chan ddm da, ding gay choc H2 gy thuong tich 07% 1a ¢6 du dau hiéu cau
thanh t6i CYGTT hoic GTHCSKCNK theo diém a, i khoan 1 Diéu 134 BLHS nam 2015. Tuy
nhién, trudng hop nay dai dién cta b hai khong c6 don yéu cau khoi to doi voi M, H1, N vé toi
CYGTT hoidc GTHCSKCNK, theo quy dinh tai khoan 1 Piéu 155 B6 luat T4 tung hinh sy nim
2015, khong c6 can cu khoi t6 vu an CYGTT hodc GTHCSKCNK. Nén hanh vi cia M, H1, N
cau thanh t6i hanh hung dong d6i vai tinh tiét ting nang “Géy hau qua nghiém trong” tai diém
d khoan 2 Diéu 398 BLHS nim 2015.

Quan diém thir hai cho rcing: Hanh vi cua cac bi cdo vira cdu thanh t6i CYGTT
hogc GTHCSKCNK theo diém a, i khoan 1 Diéu 134 BLHS nam 2015 vira cu thanh toi
hanh hung d6ng doi theo diém d khoan 2 Dicu 398 BLHS niam 2015. Theo dudng 16i xét
XU tai Muc 2 Cong vin 233/TANDTC-PC ngay 01/10/2019 ctia TAND ti cao vé viéc xir
ly truong hop nguoi thyuc hién mot hodc nhidu hanh vi théa man dau hiéu cau thanh cta
nhiéu toi thi truy ciru TNHS v& t6i nang hon. Vi vay, nhitng ngudi theo quan diém thir hai
cho rang trong trudng hop nay cac bi céo bi truy to vé t6i hanh hung ddng doi 1a ¢6 can
cu.
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Hop 4: Vu an Lé Thé L va dong pham pham tdi “GAy roi trat tu cong cong”

Bén an so tham ctia TAND Khu vyc X tinh B va Ban 4n phiic tham cia TAND
tinh B, vu 4n dugc tom tit nhu sau:

Khoang 23 gid ngay 22/9/2024, tai khu vuc ngi tu dudng méi thude t6 dan phd
My Dién 3, thi x3 V, tinh B; Lé Thé L (sinh nim 2003) va Ngd Quang T1 (sinh ngay
18/02/2007) do nham tuéng nhom cia Hoang Pirc D1 (sinh ngay 04/5/2008) 1a nhém
thanh nién da danh Nguyén Minh P1 va Ngo Quang C (la nguoi dua doén nhan vién quan
Karaoke do L quan 1y) nén L da diéu khién xe mo t6 chd T1 ngdi sau cim theo hung khi
1a thanh kim loai vudng c6 chiéu dai 1,55 mét dudi theo Hoang Dirc D1 diéu khién xe mo
t6 chd Than Puc T2 (sinh ngay 21/11/2007) di trén dudng méi dén doan thudc phuong
Tan My, thanh phd Bic Giang (nay 13 phuong Pa Mai, tinh Bic Ninh) v6i quing duong
1a 650 mét thi khong dudi kip nén L va T1 quay vé khu vyc ngi ba t6 dan phd Cham,
phuong Tang Tién, thi xa Viét Yén dting ¢ d6. Khoang 23 gio 30 phit ciing ngay, D1 va
T2 da 1ay khoang 10 vo chai bia Ha Noi roi D1 tiép tuc diéu khién xe mo t6 cho T2 di dén
khu vuc nga tu Dai truyén hinh tinh Bac Giang thi gip Dao Van Th (sinh ngay 04/5/2007)
diéu khién xe mo t6 chd Nguyén Tri D2 (sinh ngay 12/04/2009); Nguyén Ngoc Tan D2
(sinh ngay 15/12/2009) diéu khién xe mé t6 chd Pao Hoang B (sinh ngay 23/02/2009);
Hoang Minh H1 (sinh ngay 28/01/2009) diéu khién xe mo t6 chd D6 Huy H2 (sinh ngay
05/4/2008). Tai day, cac doi tuong ru nhau quay lai tim, dudi danh nhom L va T1, T2 da
ldy vo chai bia chia cho B2, B, H1 mdi ddi twgng cam khoang 02 dén 03 vo chai bia roi
cung nhau diéu khién xe véi tbe d6 cao, lang lach, danh vong, 1 ga di xudng khu vuc nga
ba to dan phé Cham, phuong Tang Tién, thi x4 Viét Yén, tinh Bic Giang thi gap L va T1.
L diéu khién xe m6 t6 chd T1 dudi theo xe mo t6 cia D2 chd B dé danh nhau; qua trinh
truy dudi trén dudng méi theo hudng khu cong nghi¢p Dinh Tram, T1 ngdi sau xe cam
thanh kim loai khua khoang, gio 1én de vut vé€ phia D2 va B thi D2 diéu khién xe mo to
ting ga bo chay con B ngdi phia sau cam vo chai bia ném vé phia xe cta L. Thiy vay, D1
chd T2, Th ché B2, H1 ché H2 déu diéu khién xe mo t6 ting ga dudi theo xe cua L, con
T2, P2 va H2 ngdi sau cAm vo chai bia ném vé phia xe ctia L va T1. Qua trinh dudi danh
nhau cac ddi tuong di xe véi tdc do cao, lang lach, danh vong, r ga truy dudi nhau trén
doan dudng tir ngd ba dudng méi thudc t6 dan phd Cham, phudng Tang Tién, thi x3 Viét
Yén, tinh Bic Giang dén ngé tu duong mdi giao nhau v6i dudng di t6 dan phd My Pién
3 va duong di chg My Pién 2 doan thugc t6 dan phd My Dién 3, phuong Nenh thi xa Viét
Yén dai 3,2km do diéu khién xe chay téc d6 nhanh khong lam chi duge téc do nén xe mo
t6 do Hiéu diéu khién chd Hoang da dam vao giai phan cach duong 1am xe bi d6 H1 va
H2 bi ngd xudng duong, H1 bo chay con H2 bi L va T1 dudi kip, L xudng xe mo t6 di dén
noi H2 bi ngé dung tay dam 02 phat vao mat H2, cung lic nay nguoi dan xung quanh ra
can ngan roi bao cho T6 an ninh trat ty cta t6 dan phd My Dlen 3, phuong Nénh, thi xa
Viét Yén, tinh Bic Giang nén L diéu khién xe mé 6 cho T1 di vé phong tro.

Vién kiém sat nhan dan thi xa V, tinh B truy t6 Lé Thé L, Ngb Quang T1, Hoang
Ptc D1, B Huy H1, Than Pac T2, Pao Vin Th vé toi “Gay rdi trat tu cong cong” quy
dinh tai dlem b khoan 2 biéu 318 BLHS nam 2015.

Toa 4n cap so tham, phuc tham tuyén cac bi cao vé tdi “Gay rdi trat tw cong cong
theo diém b khoan 2 Diéu 318 BLHS ndm 2015.
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Hop 5: Vu an Tran Pinh H1, Pham Kién Q va Giang Vin T pham tdi “C6 y giy
thwong tich”

Theo Ban an s6 04/2019/HS-ST ngay 23/10/2019 cua Toa an quan sy Khu vuc Y
Quan khu Z, ndi dung vu an nhu sau:

Tbi 30/10/2018, tai quén karaoke L, nhém Tran Pinh H1, Giang Van T c6 mau
thuan v6i nhém ctia Hoang Vin H2. Ngay trong dém d6, H1 da goi dién nhd tim nguoi
1én danh nhém cia H2 nhung khong dugce. H1 tiép tuc goi dién cho Pham Kién Q, dé tim
ngudi giup bi cdo. Bi cdo Q di ddng ¥ va bao mot s6 bi cao khac sang tinh C gitp H1 di
danh nhau. T ciing mot s bi céo tich cuc giup st cho H1 trong viée di mua 13 con dao
phat, chuyén dao, tuyp sét, gy bong chay tir nha bi cao H1 Ién xe, di tham thinh nhom
ngudi cia H2, mua va phat khau trang cho céc bi cdo khéac theo yéu cau cia H1. Sang
ngay 01/11/2018, H1, T, Q cing mot nhém ngudi di 6 to tir thanh phd L sang tinh C dé
tim danh nhom cia H2. H1 va cac b cao ding hung khi mang theo 1a gy, dao ... dé danh,
chém cac anh Trinh Tudn A, Phan Tat Th. Cu thé: Q dung diéu cay dap lién tiép nhiéu
nhat vao ngudi Tudn A; T dung 01 con dao Méo chém 01 phat vao cang chéan trai Tuin
A; anh Th dang nam trén guong dép chin nén dung chin cuén quanh nguoi dé d& nhung
van bi Q xong vao dung gay, dao danh, chém. Khi biét dd danh nham nguoi, cic bi céo
bo di. Hau qua: Ty 1€ TTCT cua anh Trinh Tuén A 13 21%; ty 16 TTCT cua anh Phan Tat
Th 1a 03%.

Toa an cép so thAm d3 ap dung diém d khoan 2 Diéu 134; diém b, s khoan 1, 2
Diéu 51 BLHS nam 2015 xu phat cac bi cao: Tran Pinh H1 24 thang tu; Pham Kién Q 21
thang tu; Giang Van T 21 thang tu.
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Hop 6: Vu an Tran V pham tji “Co y gy thwong tich”

Theo Bén an s6 07/2022/HS-ST ngay 24/6/2022 cia Toa 4n quan sy Khu vue X
Quan khu Z, ndi dung vu an duoc tom tat nhu sau:

Sau khi uéng rugu, bia cung mot $6 ngudi, do buc tic bi anh Nguyén Puc Q nhéc
nhd, V5 Dinh T cing Tran V, Nguyén Quang S di tim gip anh Q dé giai quyét mau thuan.
V noi “Anh Q, bon em mudn noi chuyén véi anh” nhung anh Q nhéc nhd, chan chinh vé
tac phong va yéu cau ca ba vé thay quan 40. V va anh Q 10i qua tiéng lai, V c6 thai do
thiéu t6n trong nén anh Q di dung tay phai tat vao ma bén trai. Ngay sau d6, V xong 1én
bé nhiam d4nh anh Q nhung vuéng diy méic man va duoc moi ngudi can ngin dy V ra.
Khi dén cira ra vao, V cdm mot chén com bang st ném vé phia anh Q nhung khéng trung.
T & lai n6i chuyén to tiéng voi anh Q con V vé bép. V thiy mdt con dao tong (dung dé ché
cui) lién cAm dao chay 1én phong, xong dén chém anh Q nhiéu nhat nhung anh Q tranh
dugc. V don anh Q vao goc tudng, ding tay phai vung dao chém tir trén xudng dudi, anh
Q gio tay trai 1én d& thi bi chém 01 nhét vao cang tay. Hau qua: anh Q bi TTCT, ty 1¢ la
11%.

Vién kiém sat truy t6 Tran V vé t6i “C6 ¥ gay thuong tich” theo diém d khoan 2
Diéu 134 BLHS niam 2015 véi tinh tiét ting ning dinh khung diém a khoan 1 Diéu 134
BLHS nam 2015.

Toa 4n cép so tham ap dung diém d khoan 2 Diéu 134 BLHS nam 2015 véi hai
tinh tiét ting ning dinh khung 12 “Dung hung khi nguy hiém” va “C tinh chat con d0” tai
diém a, i khoan 1 Diéu 134 BLHS nam 2015.
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Hop 7: Vu an Poan Manh C pham ti “C6 y giy thwong tich”

Theo Ban 4n s6 05/2018/HSST ngay 09/8/2018 cua Toa 4n quin sy Khu vic X
Quan khu Y, vu an dugc tom tat nhu sau:

Khoang hon 14 gid ngay 13/3/2017, Nguyén Van N goi dién hen Poan Manh C
giai quyét mau thuin. Dén diém hen nhom cua N gip C dung sin ¢ d6. Trong lic hai bén
giai quyét mau thuin bang 161 noi, C da cam gay rat kim loai mang theo vut mot nhat vao
vai phai ctia M rdi cAm gdy bo chay. Thay vay, T1, M lién dudi theo C; N mé cdp xe méd
t6 lay mot chiéc gay rat kim loai dudi theo mot doan rdi nho P diéu khién xe mo t6 chd N
dudi theo dé danh C. Khi thiy C chay ré& vao dudong bé tong, N bao P ding xe lai, N nhay
xudng chay bd vé phia C. Téi noi, N cam gdy rut kim loai lao vé phia C dé vut C nhung
bi trugt. Cung lac do, C cAm gay rut kim loai vut lai tring go ma cia N lam N nga ra
duong bé tong. Théy N bi nga, C vut thém mdt nhat nira triing tran ctia N, roi nhit chiée
gy ciia N, mdi tay cam mot gay khua khodng va bo chay. Hau qua, Nguyén Vian N bi
thuong tich 22%.

Vién kiém sét truy t6 bi cao Poan Manh C vé t6i “C y gay thuong tich”, d& nghi
ap dung diém d khoan 2 Piéu 134 BLHS nam 2015; diém b, d, p khoan 1, khoan 2 Diéu
46 BLHS nam 1999 xur phat bi céo tir 12 thang ti dén 18 thang tu.

Toa an ap dung diém d khoan 2 Diéu 134; khoan 3 Piéu 7 BLHS nam 2015; Nghi
quyét s6 41/2017/QH14 ngay 20/6/2017 ctia Quéc hoi; diém b, &, p khoan 1, khoan 2 Piéu
46 BLHS nam 1999 xir phat Poan Manh C 18 thang ti nhung cho hudng an treo.
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Hop 8: Vu 4an Ding hoang S va Ping Phuéc Q pham tdi “C6 y gay thwong tich”

Theo Ban 4n so thim s6 26/2024/HS-ST ngay 17/6/2024 cia TAND tinh DT, noi
dung vy an dugc tom tat nhu sau:

Vao khoang 16 gio ngay 22/01/2023 Piang Hoang S di chic tét bang xe 6 to 04
chd, ¢6 chd theo vo 1a Bang Thi Ngoc D va chau rudt 1a Pang Phudc Q (S va Q déu c6 str
dung rugu, bia) di trén tuyén duong tur cau K dén dia phan trai 4. Khi dén trudc ctra nha
Huynh Thanh C c6 mét xe 6 t6 ban tai (05 chd ngdi) dau bén 1&; do duong hep xe cua S
khong qua dugc nén S dimg lai bam coi lién tyc. Luc nay nha anh C ¢6 té chtic tiéc nhau
Tét & nha trude. Nghe tiéng coi xe chi B (vo C) di ra gdp S noi: “S em ¢6 1ui xe lai dugce
khong, néu khong duoc thi t6i vao kéu miy ngudi Mién ra lui xe cho chu qua”, S néi
“Khong, xe Campuchia ha dung thdy me”, chi P néi “Sao em né6i ky vay”, S néi “DM ba
chtr lui dudng nay ma Iui”. C nghe vdy nén & chd ban nhau dung 1én chiri: “PM may
khong 1ui xe thi nguoi ta Iui may doi danh gi, tao danh may chét me may”. Ping Hoang
S cam daotay phai di dén chd ban nhau noi “Tao dam chét me may”, S dam trang vao
vung gitra tran, nguec trai, lung trai anh C (qua giam dinh, ty 1€ TTCT 1a 09%) nén nguoi
nha kéo anh C vao nha dong ctra lai. Tiép dén, S quay sang dam 6ng S1 tring 06 vét
thuong ¢ go ma phai, ving goc miii, viing lung trai, dinh phai, chim thai dwong phai, dinh
thai duong trai (giam dinh ty 16 TTCT 1a 12%). Con Q ciing xudng xe & ngoai 16 nghe
ngudi Campuchia chiri nén lugm gach 6ng ném va lay ghé mil, ly thuy tinh danh 6ng S2
(gidam dinh ty 1¢ TTCT 22%).

Vién kiém sat tuy t6 cac bi cao vé t6i “Co y gy thuong tich”, dé nghi 4p dung
diém d khoan 2 Diéu 135; diém b, s khoan 1 va khoan 2 Diéu 51; khoan 1 Diéu 54 BLHS
nam 2015 xtr phat bi cdo DPang Hoang S tir 01 nam 06 thang dén 02 nam tu; bi cdo bang
Phuéc Q tir 01 ndm 06 thang dén 02 nam tu.

Toa an tuyén bd cac bi cdo pham t6i “Cé ¥ gay thuong tich”, ap dung diém d khoan
2 Diéu 134; diém b, s khoan 1, khoan 2 Diéu 51; khoan 1 Diéu 54 BLHS nam 2015 xi
phat Pang Hoang S 01 nam 09 thang tu; Pang Phude Q 01 ndm 06 thang tu.
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Hop 9: Vu an Ninh Vin T pham t$i “Co y giy thwong tich”

Theo ban 4n s6 53/2023/HS-ST ngay 06/6/2023 cua TAND tinh NP, vu an duoc
tom tat nhu sau:

Do mau thudn ¢4 nhan, gia dinh, Ninh Van N cAm 02 chiéc cdc thuy tinh trén ban
udng nude phong khach ném 02 1an vé phia ong Ninh An T nhung khong trung, vira ném
vira churi b6i ong T va éng M; N bao ong M: “May dudi thang ddy di, may cho né & day
lam gi, dat nay 1 dat ciia tao, nha nay 1a nha cta tao”. Ong M n6i “Nha ciia t6i, toi cho ai
& 13 quyén cua t6i1, anh sang day khong duoc dap pha”. N lién lay mot ca dung nude bang
nhua dé trén mit ban cAm bang tay phai ném vé phia 6ng M nhung 6ng M tranh duoc, ca
nude trang vao cira sb roi v&. Ngay sau do, N tiép tuc cam mot chiéc 4m chuyén bang sir
(cao khoang 15¢m, dudng kinh khoang 10cm) ném vé phia 6ng T dang dung & cira budng
ngt cach chd N khoang 3.5m dén 4m; 6ng T gio tay 1én d& thi chiéc 4m chuyén trang vao
khiy tay trai 1am trat khp khiy tay, rach da, chay mau; 6ng T so hdi lién cam balo chay
ra ngoai. N dudi theo ong T, khi ra dén bd tudng ngoai san, N dung tay phai cam 01 chiéc
chau cdy canh bang xi mang (chua trong cdy) (dudng kinh khoang 30cm, cao khoang 20-
25 cm) vung 18n (cach 6ng M khoang 0.5m) dap tring vao phan go ma trai 6ng M lam
rach da, chay nhiéu mau. Hau qua, 6ng Ninh Van M TTCT 13%, 6ng Ninh An T TTCT
01%.

C4o trang ctia vién kiém sat truy t6 bi cdo N vé t6i “Cé y gay thuong tich”, dé nghi
ap dung diém c, d khoan 2 Diéu 134; diém b, s khoan 1, khoan 2 Diéu 51 BLHS nam 2015
xur phat bi cao Ninh Van N tur 24 dén 30 thang tu.

Toa 4n tuyén bd bi cao N pham t6i “C6 y gy thuong tich”, 4p dung diém d khoan
2 Piéu 134; diém b, s khoan 1, khoan 2 Piéu 51 BLHS nidm 2015 xt phat bi cio N 24
thang tu.
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Hop 10: Vu an Trwong Vin K pham tdi “C6 y giy thwong tich”

Theo Ban 4n hinh sy so thim cua TAND quén L, thanh phé H va Ban an hinh sy
phiic tham cia TAND thanh phd H, bi cdo ¢6 hanh vi nhu sau:

Chiéu 17/3/2024, Truong Vin K xay ra mau thuin véi Nguyén Hoang D, bi B
duing tay tat 01 cai vao mat. K vé nha va nho anh rudt 1a Truong Vin M ra giai quyét mau
thudn. Anh em M d3 cing nhau di tim chau . Thay M va K cung di giai quyét mau thuin
tai san dinh Lé Mat, ba Duong Thi T1 di goi 6ng Truong Vin T (bd dé ciia M, K) dang
sira binh nudc trén gac thuong va yéu cau ong T di theo M, K dé can thiép khong cho céac
chau danh nhau. Nghe tin 02 con di giai quyét méau thuan, ong T diéu khién xe may di
theo cac con. Khi gip cac con, T bao ca hai 1én xe dé minh ché di. Trén duong di, T hoi
cu thé thi K n6i 12 bi chau B danh. Do thay K khong bi thuong tich gi nang nén ong T noi
“Cdc anh tréu con théi”. Khi dén noi, 6ng T dd xe bén trong dinh Lé Mat cach cong dinh
moéi khoang 30m va bao v6i M, K 1a di vao gip ong noi dé giai quyét. Sau khi thdy hai
con di vé hudng 6ng ndi dang ngdi, ong T quay xe di vé. Tuy nhién, khi di xe khoi cong
dinh khoang 10m, dng khong yén tam nén di quay lai kiém tra xem M, K ¢6 vao gip ong
n6i khong. Khi quay dau xe lai khong thay M, K vao gip ong ndi nén ong T da diéu khién
xe may di trén ph6 Dao Hinh, vira di vira nhin vao bén trong san dinh dé tim M, K. V&
phia anh em M, sau khi xudng xe di di vé phia 6ng ndi nhung khong di qua gip ong ma
di thang 1én khu vuc san bat gidc noi chau P cing cac ban dang choi bong ro. Tai diy, M
hoi: “Thang ndo ddanh em tao”. K chi tay vé hudng chau P dang dimg va noi: “Thang kia
danh em”. Thay vy, M tién gan dén vi tri D, dung tay trai tim ¢ 40 D, dong thoi ding
tay phai ddm 01 phat vao ving ma trai khién D ngi xoay mot vong va nga dap dau xudng
nén da. Sau d6, M tiép tuc tim ¢ a0 D va yéu cau xin 15i K. Lac nay, P ngdi day quy
bang mot chan va chong nim dam tay phai xudng nén da. Do bi choang nén D khong néi
gi. Cung lic ndy, quan sat duoc sy viéc nén 6ng T diéu khién xe may di vao khu vuc san
bat giac, dd xe cach vi tri xay ra vu viéc khoang 10m hé to: “M khéng dwoc danh em” roi
tién dén vi tri cia B va M. T can ngin M va n6i v6i B: “Ldn sau con ddanh em thi chii sé
vé bio bé me xit Iy, sau d6 6ng T chd M va K vé nha. Thay D c6 biéu hién choang nén
cac ban da diu ra khu vuc ghé da gﬁn khu vuc cau trugt nam nghi. Sau khi dua hai con vé,
ong T diéu khién xe may quay tré lai khu vuc trén dé xem tinh hinh strc khoe ctia D thé
nao thi thiy D c6 biéu hién choang, tai mat, ong T di ra cira hang tap hoa gan dé mua nudc
loc cho B uéng. Tuy nhién, sau khi uéng nude, P bi ndn nén 6ng T va ban cua D da dua
nan nhan vao Bénh vién Pa khoa b cép ctru. Sau d6 b duoc chuyén sang nhiéu bénh vién
khac nhau dé diéu tri. Dén ngay 21/5/2024, D di tir vong tai bénh vién. Theo Két luan
giam dinh tir thi ctia Phong k¥ thuat hinh sy Cong an TP H, nguyén nhan tir vong cua chau
P 1a suy da phu tang do hau qua cta ton thuong chay mau nio.

Toa an cép so thdm can ctr diém a khoan 4 Diéu 134; diém b, s khoan 1 va khoan
2 Piéu 51; diém i khoan 1 Piéu 52; Piéu 91; Diéu 101; Diéu 38 BLHS xur phat Truong
Van M 04 ndm 09 thang. Ngay 20/12/2024, dai dién hgp phap cua nguoi bi hai c6 don
khang cdo dé nghi hity ban 4n so thim dé diéu tra lai voi cac ndi dung: xem xét lai hanh
vi ctia bi cao M, chuyén sang toi “Giét nguoi”, dé nghi ting hinh phat d6i véi bi cao vi
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pham t6i thudc truong hop ting nang “C6 tinh chat con d6”; xem xét ting muc boi thuong;
xem xét vai tro, trach nhiém va can xur Iy anh T véi vai trd ddng pham giup sirc trong vu
an. Ngay 24/12/2024, nguoi dai dién hop phap cho bi cdo ¢6 don khang c4do vdi ndi dung
dé nghi duoc giam nhe hinh phat cho bi cdo va giam mirc bdi thudng thiét hai. Ngay
30/12/2024, bi cao M c6 don khang cao véi ndi dung dé nghi dugc giam nhe hinh phat.
Tda cip phuc tham cho rang Toa cap so tham da xem xét day du cac tinh tiét cua vu an,
quyét dinh c6 can ctr, ding ngudi, dang toi, ding phéap luat. Do d6, khong chap nhan cac
ndi dung khang cdo cua bi cao M, nguoi dai dién hop phap cho bi cdo va nguodi dai dién
hop phap cua bi hai, giit nguyén quyét dinh ctia Ban 4n hinh sy so tham.
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Phu luc 3

DANH MUC BAN AN PHUC THAM PUQC KHAO SAT PE PANH GIA VE
NGUYEN NHAN HUY, SUA BAN AN SO THAM VE TQI CO Y GAY THUONG
TiCH HOAC GAY TON HAI CHO SUC KHOE CUA NGUOI KHAC

STT Ban an Quyét dinh ciia HDXX Nguyén nhin
Ban An b Sta Ban 4n so tham sd
88/2018/HSST ngay

562/2018/HS-PT ngay
28/11/2018 ciia TAND
TP Hb Chi Minh

17/8/2018 cua TAND Quéan
7, TP HO Chi Minh, cho bi
cao huong an treo

Do ¢6 tinh tiét méi

Ban an sO
290/2018/HSPT ngay
19/11/2018 cia TAND
tinh dong Nai

Huy ban 4an so tham sd
54/2018/HSST ngay
12/9/2018 cua TAND huyén
Vinh Ctru dé diéu tra lai vu 4n

Do Co quan diéu tra va
Vién kiém sat bo lot toi
pham. Cin cir Diéu 298 Bo
luat T tung hinh su, Toa
an cap so tham chi xét xu
theo cdo trang ctia Vién
kiém sat va co kién nghi
trong ban an vé viéc bo lot
t01 pham

Ban an s0
89/2018/HSPT  ngay
07/11/2018 cua TAND
tinh Phu Yén

Giir nguyén Ban an so tham
s6  19/2018/HSST  ngay
29/8/2018 cia TAND huyén
Dong Hoa

Ban an sb
706/2018/HS-PT ngay
05/11/2018

Giit nguyén Ban an so tham
s6 110/2018/HSST  ngay
20/8/2018 cua TAND huyén
S, Ha Noi

Bén 4n s6 79/2018/HS-
PT ngay 23/11/2018
cia TAND tinh Quang
Ngai

Huy ban an s6 25/2018/HSST
ngay 04/7/2018 cua TAND
TP Q tinh Quang Ngal dé
diéu tra lai vé toi “Giét
nguoi”

Do cap so tham sai

Ban an s6 56/2018/HS-
PT ngay 14/9/2018 cta
TAND tinh  Binh
Phué6c

Stra Ban 4an so tham sd
30/2018/HS-ST ngay
20/6/2018 cua TAND thi xa
B, tinh Binh Phudc, cho bi
cdo hudng an treo

Do cap so tham sai

Ban an sb
230/2018/HSPT ngay
22/11/2018 cua TAND
tinh Thanh Hoéa

Gilt nguyén Ban 4an s
219/2018/HSST ngay
14/9/2018 cia TAND T4 TP
Thanh Hoa

Ban an s6 98/2018/HS-
PT ngay 26/4/2018 cua
TAND tinh Quang
Nam

Git nguyén Ban an s
02/2018/HS-ST ngay
05/02/2018 ciia TAND huyén
Quyé Son
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STT

Ban an

Quyét dinh cia HDXX

Nguyén nhin

Ban an sb
129/2018/HS-PT ngay
29/11/2018 ctia TAND
tinh Tay Ninh

Stra Ban an s6 92/2018/HS-
ST ngay 10/10/2018 cua
TAND huyén T, tinh Tay
Ninh, gidm hinh phat cho bi
cao

Do ¢6 tinh tiét méi

10

Ban 4n s6 85/2018/HS-
PT ngay 19/11/2018
cia TAND TP Hai
Phong

Giit nguyén Ban an so tham
s&  22/2018/HS-ST  ngay
07/9/2018 cua TAND huyén
An L, TP Héi Phong

11

Ban an sb
843/2018/HS-PT ngay
20/12/2018 ctia TAND
TP Ha Noi

Giit nguyén Ban an so tham
sO  49/2018/HSST  ngay
24/7/2018 ciia TAND huyén
P, TP Ha Noi

12

Ban an sO
114/2018/HS-PT ngay
30/10/2018 cua TAND
tinh An Giang

Stta Ban 4n so tham s
15/2018/HSST ngay
30/8/2018 cua TAND huyén
Tinh Bién, tinh An Giang,
khong cho bi cdo hudng an
treo

Do cap so tham sai

13

Ban an %)
103/2018/HS-PT ngay
27/12/2018 cua TAND
tinh Lang Son

Sta Ban 4n so tham sd
64/2018/HS-ST ngay
18/10/2018 ctia TAND huyén
Van Lang, tinh Lang Son

Do ¢6 tinh tiét méi

14

Ban an sb
257/2019/HS-PT ngay
04/02/2019 cua TAND
TP Ha Noi

Sta Ban 4n so tham sd
331/2018/HSST ngay
27/12/2018 ciia TAND quan
N, gidam hinh phat tu, cho
hudng an treo

Do cap so tham sai

15

Ban an s$d
602/2019/HSPT ngay
28/11/2019 ctia TAND
TP HO Chi Minh

Giir nguyén Ban an so tham
sO  95/2019/HSST  gay
16/8/2019 cua TAND quan
Tan Pha, TP H6 Chi Minh

16

Ban an $0
253/2019/HS-PT ngay
29/10/2019 cua TAND

tinh Quang Nam

Giit nguyén Ban an so thim
sO  37/2019/HSST  ngay
18/6/2019 cua TAND thi xa
Dién Ban, tinh Quang Nam

17

Ban an s6
43/2019/HSPT  ngay
02/4/2019 cua TAND
tinh Khanh Hoa

Gitr nguyén Ban an so tham
sO 304/2018/HSST ngay
30/11/2018 cua TAND TP N

18

Ban 4n s6 23/2019/HS-
PT ngay 19/11/2019
cia TAND tinh Kon
Tum

Huy Ban an so tham so6
15/2019/HS-ST ngay
28/8/2019 cua TAND huyén
Sa Thay, tinh Kon Tum dé
diéu tra lai

Do cap so tham sai
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STT

Ban an

Quyét dinh cia HDXX

Nguyén nhin

19

Bén 4n s6 27/2019/HS-
PT ngay 11/3/2019 cua
TAND tinh Nam Pinh

Giit nguyén Ban an so thim
sd  62/2018/HS-ST  ngay
30/11/2018 ctia TAND huyén
Truc Ninh vé hinh phat

20

Ban an sb
393/2019/HS-PT ngay
06/09/2019 ctia TAND
TP Hb Chi Minh

Stta Ban 4an so tham sd
88/2019/HSST ngay
12/6/2019 cua TAND huyén
Cu Chi, TP H6 Chi Minh,
giam hinh phat cho bi cdo

Do ¢6 tinh tiét méi

21

Ban an s6
195/2019/HS-PT ngay
15/11/2019 cua TAND
tinh Nghé An

Sta Ban 4n so tham sd
99/2019/HSST ngay
09/7/2019, giam hinh phat
cho bi cao

Do ¢6 tinh tiét méi

22

Ban an s6 70/2020/HS-
PT ngay 03/11/2020
cia TAND tinh Bic
Ninh

Giit nguyén Ban an so tham
sO  143/2020/HSST  ngay
21/8/2020 ctia TAND TP Bic
Ninh

23

Ban an %)
343/2020/HS-PT ngay
07/9/2020 cua TAND
tinh Pong Nai

Giir nguyén Ban an so tham
s&  220/2020/HS-ST  ngay
11/5/2020 cta TAND TP
Bién Hoa

24

Ban an s0
121/2020/HS-PT ngay
17/12/2020 cua TAND
tinh Bén Tre

Giir nguyén Ban an so tham
sd  69/2020/HS-ST  ngay
08/9/2020 cia TAND TP Bén
Tre, tinh Bén Tre

25

Bén 4n s6 50/2020/HS-
PT ngay 17/11/2020
cia TAND tinh Cao
Biang

Stra Ban 4an so tham sd
21/2020/HS-ST ngay
25/8/2020 cua TAND huyén
H, tinh Cao B'flng, cho bi cao
hudng an treo

Do ¢6 tinh tiét méi

26

Ban an s6 70/2020/HS-
PT ngay 29/12/2020
cua TAND tinh Ninh
Thuan

Giit nguyén Ban an so thim
sO  27/2020/HSST  ngay
22/9/2020 cua TAND huyén
Thuan Nam, tinh Ninh Thuan

27

Ban an s6
603/2020/HS-PT
ngay 23/12/2020 cua
TAND TP H6 Chi
Minh

Stra Ban 4an so tham sd
187/2020/HS-ST ngay
14/9/2020 cua TAND quéan
Binh Tan, TP HO Chi Minh,
giam hinh phat cho bi cdo

Do ¢6 tinh tiét méi

28

Ban an sO
169/2020/HS-PT ngay
14/12/2020 cia TAND
tinh Kién Giang

Giir nguyén Ban an so tham
sO  28/2020/HS-ST  ngay
28/9/2020 cua TAND huyén
G, tinh Kién Giang vé hinh
phat

29

Ban 4n s6 41/2020/HS-
PT ngay 23/11/2020

Gilr nguyén Ban an so tham
sO  12/2020/HS-ST  ngay
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Ban an

Quyét dinh cia HDXX

Nguyén nhin

cua TAND tinh Quang
Tri

28/9/2020 cia TAND huyén
P, tinh Quang Tri

30

Bén 4n s6 42/2021/HS-
PT ngay 04/3/2021 cua
TAND tinh T4y Ninh

Stta Ban 4an so tham sd
86/2020/HS-St ngay
30/11/2020 ctia TAND huyén
Ch, tinh Tay Ninh, gidm nhe
hinh phat cho bi céo

Do cap so tham sai

31

Ban an s0
269/2021/HS-PT ngay
30/11/2021 cua TAND
tinh Dong Thap

Gilr nguyén Ban an so thAm
sO  23/2021/HSST  ngay
22/6/2021 cuia TAND TP S

32

Ban an sb
163/2021/HS-PT ngay
22/12/2021 cua TAND
tinh Ha Tinh

Sira Ban 4n so tham s
36/2021/HS-ST ngay
26/8/2021 cia TAND huyén
H, tinh Ha Tinh, cho bi cao
huong an treo

Do ¢6 tinh tiét méi

33

Ban an s6 98/2021/HS-
PT ngay 29/12/2021
cia TAND TP Can
Tho

Giit nguyén Béan an so tham
sO  45/2021/HS-ST  ngay
28/5/2021 cua TAND quén T,
TP Can Tho vé hinh phat

34

Ban an s
327/2021/HSPT ngay
30/12/2021 ctia TAND
tinh Dik Lak

Giit nguyén Ban an so tham
sO  57/2021/HSST  ngay
24/9/2021 cua TAND huyén
Krong Ning, tinh Dik Lik

35

Ban an s6
393/2021/HS-PT ngay
12/11/2021 cia TAND
cip cao tai TP HO Chi
Minh

Giir nguyén Béan an so tham
sO  451/2020/HS-ST  ngay
11/11/2021 cia TAND TP
Ho6 Chi Minh

36

Ban an )
128/2022/HS-PT ngay
16/3/2022 cua TAND
cép cao tai Ha No1

Sta Ban 4n hinh sy s
327/2021/HSST ngay
21/10/2021 cua TAND TP Ha
Noi, giam hinh phat cho bi
cao

Do c6 tinh tiet ma6i

37

Ban &n s6 33/2022/HS-
PT ngay 21/01/2022
ctia TAND cép cao tai
DPa Niang

Giit nguyén Ban an so thim
sd  38/2021/HS-ST  ngay
14/10/2021 cua TAND tinh
Binh Dinh

38

Ban an s6 32/2022/HS-
PT ngay 04/3/2022 cua
TAND tinh  Binh
Duong

Giit nguyén Ban an so thim
sO  33/2021/HS-ST  ngay
08/10/2021 cuia TAND TP
Thuén An, tinh Binh Duong

39

Ban an sO
1032/2022/HS-PT
ngay 06/12/2022 cua
TAND TP Ha Noi

Gir nguyén Ban an so tham
sO  180/2022/HSST  ngay
20/9/2022 ve hinh phat
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Ban an

Quyét dinh ciia HDXX

Nguyén nhin

40

Ban an s6
130/2022/HS-PT ngay
19/12/2022 cua TAND
tinh Thai Nguyén

Giit nguyén Ban an so thim
s  51/2022/HSST  ngay
29/9/2022 cua TAND huyén
Pinh Ho4, tinh Thai Nguyén
v& hinh phat

41

Ban an s6
139/2022/HS-PT ngay
12/12/2022 cia TAND
tinh Binh Thuén

Sta Ban 4n so tham s
99/2022/HS-ST ngay
18/7/2022 ciaa TAND TP
Phan Thiét, cho bi cio hudng
an treo

Do ¢6 tinh tiét méi

42

Ban an $0
133/2022/HS-PT ngay
23/11/2022 cua TAND
tinh Khanh Hoa

Giit nguyén Ban an so thim
sd  31/2022/HS-ST  ngay
08/9/2022 cua TAND huyén
Dién Khanh, tinh Khanh Hoa

43

Ban an s6
220/2022/HS-PT ngay
09/11/2022 cia TAND
tinh Tién Giang

Giit nguyén Béan an so tham
sO  34/2022/HS-ST  ngay
28/7/2022 cua TAND huyén
G, tinh Tién Giang

44

Ban an sb
113/2023/HS-PT ngay
20/12/2023 cua TAND
tinh Thira Thién Hué

Gilt nguyén Ban an so tham
sO  290/2023/HS-ST  ngay
21/9/2023 cua TAND TP Hué

45

Ban an sb
377/2023/HS-PT ngay
10/11/2023 cua TAND
TP H6 Chi Minh

Giit nguyén Béan an so tham
s0 105/2023/HS-ST  ngay
25/8/2023 ciia TAND quén T,
TP HO Chi Minh vé hinh phat

46

Ban an sO
175/2023/HS-PT ngay
19/12/2023 caa TAND
TP Hai Phong

Sta Ban 4n so tham s
146/2023/HS-ST ngay
23/10/2023 ctia TAND quan
Lé Chan, TP Hai Phong, gidam
hinh phat cho bi cao

Do c6 tinh tiet ma6i

47

Ban an s6 40/2023/HS-
PT ngay 26/12/2023
cia TAND tinh Bic
Kan

Huy toan bd Ban an so thim
sO  39/2023/HS-ST  ngay
31/8/2023 cua TAND huyén
Cho Pon, tinh Bic Kan

Do nguoi da yéu cau khoi
t0 vu an rat yéu cau

48

Ban an sd
269/2023/HS-PT ngay
21/8/2023 caa TAND
TP HO Chi Minh

Stra Ban 4an so tham sd
104/2023/HS-ST ngay
24/5/2023 cia TAND huyén
Hoc Mén, TP HO Chi Minh

Do c6 tinh tiet maéi

49

Béan an s6
824/2023/HS-PT ngay
25/10/2023 cia TAND
cip cao tai TP HO Chi
Minh

Stra Ban 4an so tham sd
24/2023/HS-ST ngay
10/3/2023 cua TAND tinh
Binh Duong vé ti danh, hinh
phat

Do cip so tham sai (vé toi
danh), do c6 tinh tiét méi
(mtrc hinh phat)

50

Ban an $0
866/2023/HS-PT ngay

Gilr nguyén Ban an so tham
sO 350/2023/HS-ST ngay
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STT

Ban an

Quyét dinh cia HDXX

Nguyén nhin

2()/1 1/2023 cua TAND
cap cao tai ha Noi

17//2023 cia TAND TP Ha
Noi

51

Bén 4n s6 01/2024/HS-
PT ngay 03/4/2024 cua
TAQS Thu d6 Ha Noi

Gilr nguyén Ban an hinh sy so
tham sb 26/2023/HS-ST ngay
29/11/2023 cua TAQS khu
vuc Thu d6 Ha Noi

52

Bén 4n s6 53/2025/HS-
PT ngay 08/4/2025 cia
TAND TP Hai Phong

Gilr nguyén Ban an hinh sy so
tham s 20/2025/HS-ST ngay
14/02/2025 ctia TAND quan
Hai An

53

Ban an sb 64/2025/HS-
PT ngay 29/4/2024 cua
TAND tinh  Binh
Thuan

Gilr nguyén ban an hinh sy so
tham sb 81/2024/HS-ST ngay
23/11/2024 ctia TAND huyén
Tanh Linh, tinh Binh Thuén

54

Ban an s6 01/2024/HS-
PT ngay 28/5/2024 cua
TAQS Quén khu 3

Gilr nguyén Ban an hinh sy so
tham s6 03/2024/HS-ST ngay
15/3/2024 cua TAQS khu vuc
Quan khu 3

55

Ban an sd 75/2024/HS-
PT ngay 25/9/2024 cia
TAND tinh Qudang
Binh

Stra Ban 4n hinh sy so tham
sO  45/2024/HS-ST  ngay
45/2024/HS-ST ngay
15/7/2024 cua TAND huyén
B Trach, tinh Quang Binh
theo hudéng gidm nhe hinh
phat cho bi céo

Do ¢6 tinh tiét méi

56

Ban an sO
500/2024/HS-PT ngiy
23/10/2024 ctia TAND
cép cao tai Pa Ning

Gilr nguyén Ban 4n hinh su so
tham sb 73/2024/HS-ST ngay
16/8/2024 cua TAND tinh
Quang Ngai

57

Ban an sO
522/2024/HS-PT ngay
28/10/2024 cia TAND
cép cao tai Pa Ning

Gilt nguyén Béan an hinh su so
tham s6 83/2024/HS-ST ngay
06/8/2024 cia TAND tinh
Pik Lik

58

Ban an s6 66/2024/HS-
PT ngay 29/10/2024
cia TAND tinh Vinh
Long

Gilt nguyén Béan an hinh su so
tham s 51/2024/HS-ST ngay
15/8/2024 cua TAND huyén
Long HJ, tinh Vinh Long

59

Ban an s6
897/2024/HS-PT ngay
11/11/2024 cia TAND
cap cao tai Ha Noi

Stra Ban 4n hinh sy so thim
sO  48/2024/HS-ST  ngay
05/6/2024 cia TAND tinh
Bic Giang vé hinh phat theo
huéng gidm nhe hinh phat
cho bi céo

Do ¢6 tinh tiét méi

60

Béan an sO
548/2024/HS-PT ngay
19/11/2024 caia TAND
cép cao tai Pa Ning

Stra Ban 4n hinh sy so thim
sO  77/2024/HS-ST  ngay
11/9/2024 cta TAND tinh
Quéng Tri v& phan hinh phat

Do c¢6 tinh tiét maGi
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STT Ban an Quyét dinh ciia HDXX Nguyén nhin
doi voi bi cdo theo hudng
giam nhe hinh phat cho bi cdo
Huy mot phéan va sua quyét
, dinh vé hinh phat do6i véi bi L do hiv: Tai cdp phiic
Ban 4n s6 71/2024/HS- | cdo Pham Thi Bich L theo | > °° MY '8t ¢d4b PAY
X \ . X tham, bi hai ¢6 don rut yéu
PT ngay 27/11/2024 | huéng gidm nhe va cho| i J
61 cau khaoi to

cua TAND tinh Phu
Tho

hudng an treo tai Ban an hinh
su so thdm s6 44/2024/HS-ST
ngay 04/9/2024 cua TAND
huyén Ha Hoa, tinh Pha Tho

Ly do stra: do c6 tinh tiét
mai

62

Ban an sb 66/2024/HS-
PT ngay 02/12/2024
cua TAND tinh Tra
Vinh

Gilr nguyén Ban an hinh sy so
tham sb 71/2024/HS-ST ngay
04/9/2024 cia TAND TP Tra
Vinh, tinh Tra Vinh

63

Ban an s6 08/2024/HS-
PT ngay 19/12/2024
cua TAQS Quéan khu 7

Gilr nguyén Ban an hinh sy so
tham s 24/2024/HS-ST ngay
26/9/2024 cua TAQS khu vuc
Quan khu 7

64

Ban an sb
1147/2024/HS-PT
ngay 26/12/2024 cua
TAND TP Ha Noi

Stra Ban an hinh sy so thim
sO 110/2024/HS-ST  ngay
25/9/2024 ciia TAND huyén
T, TP Ha Noi

Do cap so tham sai

65

Ban an s6 05/2025/HS-
PT ngay 06/01/2025
cia TAND tinh Tién
Giang

Gilr nguyén Ban an hinh sy so
tham s6 46/2024/HS-ST ngay
25/9/2024 cua TAND TP G,
tinh Tién Giang

66

Bén 4n s6 21/2025/HS-
PT ngay 09/01/2025
ciia TAND cép cao tai
Ha Noi

Gilt nguyén Béan an hinh su so
tham s 87/2024/HS-ST ngay
23/9/2024 cua TAND tinh
Nam Pinh

67

Ban an s6 02/2025/HS-
ST ngay 09/01/2025
cua TAND tinh Vinh
Long

Stra Ban 4n hinh sy so thim
sO  63/2024/HS-ST  ngay
30/9/2024 cua TAND thi xa
Binh Minh, tinh Vinh Long
vé hinh phat theo hudng ting
ning hinh phat d6i véi bi cdo

Do cap so tham sai

68

Ban an s6 04/2025/HS-
PT ngay 10/01/2025
cua TAND tinh Thai
Nguyén

Gilr nguyén Ban 4n hinh su so
tham s6 72/2024/HS-ST ngay
17/9/2024 cuia TAND TP
Song Cong, tinh Thai Nguyén

69

Ban an sd 02/2025/HS-
PT  ngayl15/01/2025
cia TAND tinh Ha
Giang

Stra Ban 4n hinh sy so thim
sO  16/2024/HS-ST  ngay
10/9/2024 cua TAND huyén
Pong Vin, tinh Ha Giang
theo huéng gidm nhe hinh
phat cho bi céo

Do c¢6 tinh tiét maGi
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STT Ban an Quyét dinh ciia HDXX Nguyén nhin
Bén 4n s6 06/2025/HS- | Giit nguyén Ban 4n hinh sy so
70 PT ngay 17/01/2025 | tham s0 46/2024/HS-ST ngay
cia TAND tinh Vinh | 06/9/2024 ctia TAND huyén
Long Tra On, tinh Vinh Long
) S}"J:a Ban an hinh su so tham
Ban an s6 84/2025/HS- | s0  49/2024/HSST  ngay
71 PT ngay 23/01/2025 | 13/8/2024 cua TAND tinh Do ¢6 tinh tiét mai
cia TAND cap cao tai | Phu Yén vé€ phan hinh phat
ba Nang theo hudng gidm nhe hinh
phat cho bi cao
Ban an s6 85/2025/HS- | Gilr nguyén Ban an hinh sy so
7 PT ngay 23/01/2025 | tham s 94/2024/HS-ST ngay
cua TAND cap cao tai | 20/9/2024 cua TAND tinh
Ha Noi Théi Nguyén
Ban 4n s6 23/2025/Hs- | - Ban an hinh sy o tham
PT ngdy 23/01/2025 sO  49/2024/HS-ST  ngay y ‘
73 , X .| 13/8/2024 cua TAND tinh | Do c6 tinh tiét méi
cua TAND cap cao tai L wA . <
Pa Nin Pht Yén theo hudng gidm
g nhe hinh phat cho bi cdo
S}”Ia Ban an hinh sy so tham
Bén 4n s6 21/2025/Hs- | 0~ 106/2024/HS-ST - ngdy
\ . | 29/11/2024 ctia TAND huyén T
74 | PT ngay 10/2/2025 cua , A . Do c6 tinh tiét méi
TAND tinh Kién Gian C, tinh Kién Giang theo
& huéng gidm nhe hinh phat
cho bi cao
) Stra ban an hinh su so tham so
Bén an s0 19/2025/HS- | 139/2024/HS-ST ngay
PT ngay 12/02/2025 | 23/9/2024 cia TAND huyén e i A
75 cua TAND tinh Long | BPuc Hoa, tinh Long An theo Do ¢4 tinh tiét m6i
An huéng gidm nhe hinh phat
cho bi cao
Ban an s6 21/2025/Hs- | O nguyén Ban dn hinh su so
X tham s6 115/2024/HS-ST
PT ngay 13/02/2025 \ ,
76 , , ngay 28/8/2024 cia TAND
cua TAND tinh Long A , N
huyén Ptrc Hoa, tinh Long
An
An
Stta ban 4n so thim s
Ban 4n s 10/2025/Hs- | S0/2024/HS-ST neay
. .| 07/11/2024 ctia TAND huyé¢n e i Ae
77 | PT ngay 20/2/2025 ctua \ . .| Do c6 tinh tiét m&i
, .| Thach Thanh, tinh Thanh Hoa
TAND tinh Thanh Héa | 57, o
v€ hinh phat theo gidm nhe
hinh phat cho bi céo
73 Ban 4n s6 33/2025/HS- | Giit nguyén Ban an hinh sy so

PT ngay 28/02/2025

thAm sd& 224/2024/HS-ST
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STT

Ban an

Quyét dinh ciia HDXX

Nguyén nhin

cua TAND tinh An
Giang

ngay 31/12/2024 cua TAND
TP L, tinh An Giang

Stra Ban 4n hinh sy so tham

Ban 4n s6 06/2025/HS- | s6  71/2024/HS-ST  ngay
PT ngay 05/3/2025 ctua | 20/12/2024 cia TAND huyén o et Ae
7 | TAND  tinh Tuyén | Ham Yen, tinh Tuyén Quang | D° ¢© tinh tiet moi
Quang v¢ hinh phat theo hudéng giam
nhe hinh phat cho bi céo
) Gilr nguyén Ban an hinh sy so
Ban an s6 31/2025/HS- | tham so 149/2024/HS-ST,
80 | PT ngay 07/3/2025 cua | ngay 30/9/2024 cua TAND
TAND tinh Long An | huyén Duc Hoa, tinh Long
An
Ban An b Gilr nguyén Ban an hinh sy so
170/2025/HS-PT ngay | 1AM 80 276/2024/HS ST
81 , ngay 06/11/2024 cua TAND
07/3/2025 cia TAND AN .
A quan Bac Tu Liém, TP Ha
TP Ha No1 N
Noi
) Gilr nguyén Ban an hinh sy so
Bén an s6 31/2025/HS- | tham s6 97/2024/HS-ST ngay
82 | PT ngay 10/3/2025 cua | 20/12/2024 cia TAND huyén
TAND TP Hai Phong | An Ldo, TP Hai Phong veé
hinh phat
) Gilr nguyén Ban an hinh sy so
Bén an 0 28/2025/HS- | tham s6 36/2024/HSST ngay
83 | PT ngay 13/3/2025 cua | 03/12/2024 cia TAND huyén
TAND tinh Thanh Hoa Nhu Xuan, tinh Thanh Hoa
ve hinh phat
Stra Ban an hinh sy so tham
Bén 4n s6 35/2025/Hs- | 50 T1/2024/HS-ST  ngay
. . | 23/12/2024 cia TAND huyén f vt et Ae
84 | PT ngay 13/3/2025 cua L 2 Do c6 tinh tiét moi
, Thu Thtra, tinh Long An theo
TAND tinh Long An . s Lo .
hudng giam hinh phat doi voi
bi cdo
) Gitr nguyén Ban an hinh sy so
Ban an s6 32/2025/HS- | tham s0113/2024/HS-ST
85 | PT ngay 14/3/2025 cua | ngay 31/10/2024 cua TAND
TAND tinh Nghé An huyén Yén Thanh, tinh Nghé
An
.. A Gilt nguyén Béan an hinh sy so
Dandns0 INROPOMS | thim 56 118/2025/HS-ST
86 gay 1/ U3 | eay 29/11/2024 ciia TAND
TAND tinh Quang R X .
. TP Bong Triu, tinh Quang
Ninh .
Ninh
Ban An 8 S}"Ia Ban an hinh su so tham )
87 soO  06/2025/HS-ST  ngay | Do c6 tinh tiét méi

17A/2025/HS-PT ngay

08/01/2025 cia TAND huyén
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STT Ban an Quyét dinh ciia HDXX Nguyén nhin
19/3/2025 cia TAND | L, tinh Ha Nam theo hudng
tinh Ha Nam giam nhe hinh phat cho bi cdo

Bén 4n s 19/2025/HS-

Stra Ban 4n hinh sy so' thim
sO  169/2024/HS-ST  ngay
10/12/2024 cua TAND thi xa

88 | PT ngay 21/3/2025 ciia Duy Tién, tinh Ha Nam theo Do ¢6 tinh tiét méi
TAND tinh Ha Nam ; S \
huéng gidm nhe hinh phat
cho cac bi cao
Stra Ban 4n hinh sy so tham
Ban an s6 [ s6 294/2024/HS-ST ngay
go | 43/2025/HSPT ngiy | 30/12/2024 cia TAND TP | - céip so thim sai
21/3/2025 ciia TAND | Tan Uyén, tinh Binh Duong
tinh Binh Duong theo hudng cho bi cdo hudng
an treo
Gilr nguyén ban an hinh sy so
Ban 4n s6 49/2025/HS- | tham s6  231/2024/HS-ST
90 | PT ngay 26/3/2025 ciia | ngay 02/12/2024 cia TAND
TAND TP Hai Phong | huyén An Duong, TP Hai
Phong
Stra Ban 4n hinh sy so tham
Ban an s6 33/2025/HS- | s6  88/2024/HS-ST  ngay
91 | PT ngay 26/3/2025 cta | 02/12/2024 ctia TAND huyén | Do cdp so thdm sai
TAND tinh LD D, tinh LD theo hudng ting
nang hinh phat cho bi cdo
Bén én s6 41/2025/Hs- | 1y Ban an hinh sy sothdm | 0 oe0 i tham, cac bi
92 | PT ngiy 26/3/2025 ciia | 7, 16/2024/HS-5T  ngay | |+ o don rut yéu chu khoi
TAND tinh Long An 0{ 12/2’024vcua TAND huyén &
Moc Hoa, tinh Long An
Huy Ban an hinh su so thim
Bén 4n s6 20/2025/HS- | s6  55/2024/HS-ST  ngay
93 | PT ngay 28/3/2025 ctia | 16/12/2024 ciia TAND huyén | Do cép so tham sai
TAND tinh Pik Nong | Krong No, tinh Dk Nong dé
diéu tra lai
Gilr nguyén Ban 4n hinh su so
Ban an s6 29/2025/HS- | tham s 93/2024/HS-ST ngay
94 | PT ngay 28/3/2025 cua | 26/12/2024 ctia TAND huyén
TAND tinh Nam Dinh | Xuan Truong, tinh Nam Dinh
vé& hinh phat
Stra Ban 4n hinh sy so thim
Ban 4n s6 48/2025/HS- | s6  348/2024/HS-ST  ngay
o5 | PTngay 28/3/2025 ciia | 16/12/2024 cia TAND TP T, | | céip so thim sai
TAND tinh  Binh | tinh Binh Duong theo hudng
Duong tang nang hinh phat ddi véi
] cac bi cao
Ban dn 56 28/2025/HS- Giit nguyén Ban 4n hinh su so
96 | PT ngay 02/4/2025 ctua i

TAND tinh Ca Mau

tham s6 01/2025/HS-ST ngay
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STT Ban an Quyét dinh ciia HDXX Nguyén nhin
08/02/2025 cua TAND huyén
Ngoc Hién, tinh Ca Mau
S}"J:a Ban an hinh su so tham
Ban 4n 6 21/2025/Hs- | 30 42/2024/HS-ST - ngay
\ . | 31/12/2024 ctia TAND huyén o e Ae
97 | PT ngay 04/4/2025cta | .+~ .. , Do ¢6 tinh tiét méi
, , Yén Lap, tinh Phu Tho theo
TAND tinh Phu Tho \ ., X
huéng gidm nhe hinh phat
cho bi cdo .
) S}"J:a Ban an hinh su so tham
Ban an s6 20/2025/HS- | s6  03/2025/HS-ST  ngay

98

PT ngay 04/04/2025
cua TAND tinh Quang
Binh

16/01/2025 ctia TAND thi xa
Ba Pon, tinh Quang Binh
theo hudng giam nhe hinh
phat cho bi cao

Do cap so tham sai

99

Bén an s 47/2025/HS-
PT ngay 10/4/2025 cua
TAND tinh Thanh Hoéa

Gilr nguyén Ban an hinh sy so
tham s6 91/2024/HS-ST ngay
26/12/2024 cua TAND huyén
Triéu Son, tinh Thanh Hoa

100

Ban an sO
257/2025/HS-PT ngay
17/4/2025 cia TAND
TP HCM

Gilr nguyén Ban an hinh sy so
tham s6 91/2024/HS-ST ngay
23/12/2024 cua TAND tinh
An Giang

101

Ban an )
204/2025/HS-PT ngay
22/4/2025 cua TAND
tinh Pong Nai

Sira Ban 4n hinh sy so tham
s0  575/2024/HS-ST  ngay
28/10/2024 cua TAND TP
Bién Hoa, tinh Dong Nai vé
hinh phat theo hudéng giam
nhe hinh phat cho bi c4do

Do ¢6 tinh tiét méi

102

Bén 4n s6 07/2025/HS-
PT1 ngay 25/4/2025
ctia Toa Phic tham 1,
TAQS Trung uwong

Gilt nguyén Béan an hinh su so
tham s6 02/2025/HS-ST ngay
13/01/2025 cua TAQS Quan
khu 7

103

Bén 4n s6 44/2025/HS-
PT ngay 28/4/2025 cta
TAND tinh Ba Ria —
Ving Tau

Gilr nguyén Ban 4n hinh su so
tham s6 08/2025/HS-ST ngay
21/01/2025 caa TAND TP B,
tinh Ba Ria — Viing Tau

104

Ban 4n s6 45/2025/HS-
PT ngay 28/4/2025 cia
TAND tinh Ba Ria —
Viing Tau

Gilr nguyén Ban 4n hinh su so
tham sb 12/2025/HS-ST ngay
10/01/2025 cua TAND thi xa
P, tinh Ba Ria — Viing Tau

105

Bén 4n s6 14/2025/HS-
PT ngay 29/4/2025 cua
TAND tinh Ha Giang

Gilr nguyén Ban 4n hinh su so
tham s 01/2025/HS-ST ngay
15/01/2025 ctia TAND huyén
V, tinh Ha Giang

106

Bén an s 65/2025/HS-
PT ngay 09/5/2025 cua
TAND tinh Tay Ninh

Giit nguyén ban an so tham sb
09/2025/HS-ST ngay
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STT

Ban an

Quyét dinh cia HDXX

Nguyén nhin

24/02/2025 cia TAND huyén
Bén Cau, tinh Tay Ninh

107

Bén 4n s6 45/2025/HS-
PT ngay 22/5/2025 cua
TAND tinh Pht Yén

Giit nguyén ban 4n so tham s
01/2025/HS-ST ngay
08/01/2025 cia TAND huyén
Son Hoa, tinh Phi Yén vé
phan hinh phat

108

Ban 4n s6 76/2025/HS-
PT ngay 22/5/2025 cua
TAND tinh  Binh
Thuan

Gilr nguy€n Ban an hinh su so
tham s6 16/2025/HS-ST ngay
24/02/2025 cua TAND huyén
Duc Linh, tinh Binh Thuan

109

Bén 4n s6 47/2025/HS-
PT ngay 23/5/2025 cua
TAND tinh Pha Yén

Gitr nguyén Ban an hinh sy so
tham s 05/2025/HS-ST ngay
18/02/2025 ctia TAND huyén
Tuy An, tinh Phu Yén

110

Bén 4n s6 46/2025/HS-
PT ngay 28/5/2025 cua
TAND tinh Nam DPinh

Stta Ban 4n so tham s
13/2025/HS-ST ngay
19/3/2025 cua TAND huyén
Hai Hau, tinh Nam Dinh vé
phan quyét dinh hinh phat d6i
vO1 bi cao

Do ¢6 tinh tiét méi

111

Ban an sd 80/2025/HS-
PT ngay 29/5/2025 cua
TAND tinh  Binh
Thuan

Stra Ban 4n hinh sy so tham
sO  47/2025/HS-ST  ngay
26/3/2025 cia TAND huyén
Ham Thuin Béc, tinh Binh
Thuan

Do ¢6 tinh tiét méi

112

Bén 4n s6 10/2025/HS-
PT ngay 30/5/2025 cta
TAND tinh Gia Lai

Stra Ban 4n hinh sy so thim
sO  05/2025/HS-ST  ngay
12/3/2025 cua TAND huyén
bak Po, tinh Gia Lai theo
huéng tdng nang hinh phat
cua bi cao

Do cap so tham sai

113

Ban an $0
284/2025/HS-PT ngay
02/6/2025 cua TAND

cap cao tai Pa Nang

Gilr nguyén Ban 4n hinh su so
tham s6 06/2025/HS-ST ngay
06/3/2025 cua TAND tinh
Pha Yén

114

Ban 4n sb 35/2025/HS-
PT ngay 03/6/2025 ctua
TAND tinh Vinh Long

Gilr nguyén Ban 4n hinh su so
tham sb 16/2025/HS-ST ngay
13/3/2025 cua TAND TP
Vinh Long, tinh Vinh Long
vé quyét dinh hinh phat

115

Ban an s6 37/2025/HS-
PT ngay 12/6/2025 cua
TAND tinh Quang
Binh

Huay ban 4an so tham sd
17/2025/TLPT-HS ngay
27/3/2025 caa TAND huyén
L¢ Thuy, tinh Quang Binh

Tai cAp phtc tham, b hai
c6 don xin rit yéu cau khoi
t6 vu an hinh su, khoi t6 bi
cao.
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STT Ban an Quyét dinh ciia HDXX Nguyén nhin
. s X Gilr nguyén Ban an hinh sy so
Ban an s0 642025H5- | 114 56 76/2024/HS-ST ngay
116 | PT ngay 12/6/2025 cua , =
TAND tinh Khanh He 29/8/2024 cua TAND thi xa
1R AR O | Ninh Hoa, tinh Khénh Hoa
| Sira Ban 4n hinh sy so thAm
Ban an sO | sO  40/2025/HS-ST  ngay

117

526/2025/HS-PT ngay
13/6/2025 ctia TAND
TP Ha Noi

27/3/2025 cia TAND huyén
Thanh Tri, TP Ha NO6i theo
hudng cho bi cdo dugc hudng
an treo

Do cap so tham sai

118

Ban an sb
535/2025/HS-PT ngay
16/6/2025 caa TAND
TP Ha Noi

Stra Ban 4n hinh sy so thim
s6 213/2024/HS-ST  ngay
18/9/2024 cua TAND quan
Thanh Xuéan, TP Ha Noi vé
hinh phat theo hudng tang
murc hinh phat

Do cap so tham sai

119

Ban 4n sb 61/2025/HS-
PT ngay 16/6/2025 cua
TAND tinh Hau Giang

Stra Ban an hinh sy so thim
sO  08/2025/HS-ST  ngay
13/02/2025 cua TAND TP Vi
Thanh, tinh Hau Giang vé
hinh phat theo hudng gidm
nhe hinh phat

Do ¢6 tinh tiét méi

120

Ban an )
108/2025/HS-PT ngay
18/6/2025 cua TAND
tinh Binh Duong

Sira Ban 4n hinh sy so tham
sO  54/2025/HS-ST  ngay
27/3/2025 cia TAND TP Tan
Uyén, tinh Binh Duong theo
huéng giam nhe hinh phat
cho bi céo

Do cap so tham sai

121

Ban an s6
341/2025/HS-PT ngay
18/6/2025 cua TAND
cip cao tai Pa Ning

Stra Ban 4n hinh sy so thim
sO  15/2025/HS-ST  ngay
24/4/2025 cua TAND tinh
Phu Yén vé phan hinh phat
theo hudéng giam nhe hinh
phat cho bi céo

Do c6 tinh tiet ma6i

122

Ban an sb 84/2025/HS-
PT ngay 20/6/2025 cia
TAND tinh Long An

Stra Ban 4n hinh sy so thim
sO  23/2025/HS-ST  ngay
26/3/2025 cuia TAND TP Tén
An, tinh Long An theo hudng
giam hinh phat ddi vdi bi céo

Do c6 tinh tiet ma6i

123

Ban an sO
116/2025/HS-PT ngay
23/6/2025 cia TAND
tinh Tién Giang

Gilr nguyén Ban an hinh su so
tham s6 26/2026/HS-ST ngay
18/3/2025 cua TAND huyén
Chau Thanh, tinh Tién Giang

124

Bén 4an s 69/2025/HS-
PT ngay 24/6/2025 cua
TAQS tinh Hai Duong

Stra Ban 4n hinh sy so thim
sO  16/2025/HS-ST  ngay
15/4/2025 cua TAND huyén
Thanh Mién, tinh Hai Duong

Do c¢6 tinh tiét maGi
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STT Ban an Quyét dinh ciia HDXX Nguyén nhin
Bén 4n s6 83/2025/HS- | U1 nguyén Ban dn hinh su'so
\ . | tham s 12/2025/HS-sT ngay
125 | PT ngay 24/6/2025 cua , o
TAND tinh Béc Giang 21/02/2025 cia TAND huyén
Lang Giang, tinh Bac Giang
) S}"J:a Ban an hinh su so tham
Ban an s6 44/2025/HS- | s6  11/2025/HS-St  ngay

126

PT ngay 24/6/2025 cta
TAND tinh  Ninh
Thuan

28/3/2025 cia TAND huyén
Ninh Son, tinh Ninh Thuan vé
hinh phat theo hudng ting
nang

Do cap so tham sai

127

Bén 4n sb 72/2025/HS-
PT ngay 25/6/2025 cua
TAND tinh Séc Trang

Gilr nguyén Ban an hinh sy so
tham sb 48/2025/HS-ST ngay
31/3/2025 cia TAND TP Séc
Trang, tinh Soc Trang

128

Ban 4n sb 13/2025/HS-
PT ngay 26/6/2025 cia
TAND tinh Yén Bai

Huy ban 4n hinh sy so thim
sO  12/2025/HS-ST  ngay
23/4/2025 cuia TAND huyén
Luc Yén, tinh Yén Bai

Tai cép phuc tham, bi hai
c6 don rat yéu cau khoi to

129

Bén 4n sd 86/2025/HS-
PT ngay 26/6/2025 cia
TAND tinh Long An

Huy toan by Ban an hinh su
so thdm s6 08/2025/HS-ST
ngay 14/02/2025 cua TAND
huyén Bén Lirc, tinh Long An
dé diéu tra lai

Do cap so tham sai

130

Ban 4n s6 88/2025/HS-
PT ngay 26/6/2025 ctua
TAND tinh Long An

Stra Ban 4n hinh sy so tham
sO  14/2025/HS-ST  ngay
21/3/2025 cua TAND huyén
Tan Thanh, tinh Long An
theo hudng giam hinh phat
doi v6i bi céo

Do ¢6 tinh tiét méi

131

Ban an $0
263/2025/HS-PT ngay
27/6/2025 ctia TAND
TP H6 Chi Minh

Gilr nguyén Ban 4n hinh su so
tham sb 22/2025/HS-ST ngay
04/4/2025 cua TAND huyén
N, TP H6 Chi Minh

132

Ban an s6 29/2025/HS-
PT ngay 27/6/2025 ctua
TAND tinh Hoa Binh

Stra Ban 4n hinh sy so tham
sO  14/2025/HS-ST  ngay
08/4/2025 cua TAND huyén
Kim B6i, tinh Hoa Binh theo
huéng gidm nhe hinh phat
cho bi cao

Do ¢6 tinh tiét méi

133

Ban an sO
311/2025/HS-PT ngay
30/6/2025 cia TAND
tinh Pong Nai

Stra Ban 4n hinh sy so thim
sO  71/2025/HS-ST  ngay
19/3/2025 cua TAND huyén
Nhon Trach, tinh D@)ng Nai
theo hudng khong cho hudng
an treo

Do cap so tham sai

134

Ban an sO
312/2025/HS-PT ngay

Stra Ban an hinh su so tham
sO  59/2025/HS-ST  ngay

Do ¢6 tinh tiét méi
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STT Ban an Quyét dinh ciia HDXX Nguyén nhin
30/6/2025 cua TAND | 13/3/2025 cia TAND huyén
tinh Pong Nai Pinh Quan, tinh Pong Nai

theo hudng gidm hinh phat

135

Bén 4n s 19/2025/HS-
PT ngay 09/7/2025 cua
TAND tinh Gia Lai

Sira ban 4n hinh su so tham s
08/2025/HS-ST ngay
28/02/2025 cua TAND huyén
Phu Cét theo hudng cho bi
cao dugc hudng an treo

Do ¢6 tinh tiét méi

136

Ban an $0
123/2025/HS-PT ngay
16/7/2025 cia TAND
TP Pa Nang

Gilr nguyén ban an hinh sy so
tham s 20/2025/HS-ST ngay
31/3/2025 cua tAND huyén
Duy Xuyén, tinh Quang Nam

137

Ban an sO
651/2025/HS-PT ngay
18/7/2025 cia TAND
TP Ha Noi

Gilr nguyén ban an hinh sy so
tham s6 15/2025/HSST ngay
21/2/2025 caa TAND huyén
Thuong Tin, TP Ha Noi

138

Bén 4n s6 84/2025/HS-
PT ngay 19/7/2025 cua
TAND tinh Khanh Hoa

Gilr nguyén Ban an hinh sy so
tham s616/2025/HS-ST ngay
16/4/2025 cua TAND huyén
Ninh Hai, tinh Ninh Thuan
(nay 1a TAND khu vyc 6, tinh
Khanh Hoa)

139

Bén 4n sb 77/2025/HS-
PT ngay 28/7/2025 cua
TAND TP Cin Tho

Gilr nguyén Ban an hinh sy so
tham s6 09/2025/HS-ST ngay
09/4/2025 cua TAND huyén
Long MY, tinh Hau Giang
(nay la TAND khu vuc 12, TP
Cén Tho)

140

Ban an $b
177/2025/HS-PT ngay
07/8/2025 ctia TAND
tinh Pak Lik

Stra Ban 4n hinh sy so thim
sO  07/2025/HS-ST  ngay
28/02/2025 cua TAND huyén
Séng Hinh, tinh Dak Lik vé
hinh phat theo hudéng giam
nhe hinh phat cho bi c4do

Do c6 tinh tiet ma6i

141

Bén 4n s6 55/2025/HS-
PT ngay 11/8/2025 cua
TAND tinh Phu Tho

Stra Ban 4n hinh sy so thim
sO  13/2024/HS-ST  ngay
28/4/2025 cua TAND huyén
Poan Hung, tinh Pha Tho vé
hinh phat theo hudng cho bi
cao dugc hudng &n treo

Do c6 tinh tiet ma6i

142

Ban 4n s6 96/2025/HS-
PT ngay 14/8/2025 cua
TAND tinh Khanh Hoa

Huy toan bd Ban &n hinh su
so tham s6 31/2025/HS-ST
ngay 08/4/2025 cua TAND
huyén Ninh Phudc, tinh Ninh
Thuan (Nay la TAND khu
vuc 8, Khanh Hoa)

Do cap so tham sai
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STT Ban an Quyét dinh ciia HDXX Nguyén nhin
Ban dn s 64/2025/Hs- | G nguyén Ban in hinh sy so
\ . | tham so 149/2025/HS-ST
143 | PT ngay 20/8/2025 cua \ ,
TAND tinh Bic Ninh | 183 108/5/2025 cua TAND
TP Bac Ninh, tinh Bac Ninh
| Gitr nguyén Ban an hinh sy so
Ban an sO | tham so 50/2024/HS-ST ngay

120/2025/HS-PT ngay

27/9/2024 cua TAND huyén

144 25/8/2025 cua TAND | ViThuy, tinh Hau Giang (nay
TP Can Tho la TAND khu vuc 11, TP Can
Tho) .
) S}"J:a Ban an hinh su so tham
Ban an s6 91/2025/HS- | s6  47/2025/HS-ST  ngay
PT ngay 25/8/2025 cua | 06/6/2025 cua TAND huyén o i Ae
145 ' TAND " tinh  Thai | Phu Binh, tinh Thai Nguyén | D° €0 tinh it moi
Nguyén ve hinh phat theo hudng cho
bi cdo dugc hudng an treo
Ban An " Stra Ban an hinh sy so' thdm
.| s0 10/2025/HS-ST  ngay
146 | 10472025/ HS-PT ngdy | 55055 cia TAND huyén | Do c6 tinh tiét méi
08/9/2025 cuia TAND . , , )
tinh Quang Negai Son Tinh, tinh Quang Ngai,
cho bi cdo dugc hudng an treo
Ban an s0 | Gilr nguyén Ban an hinh sy so
147 111/2025/HS-PT ngay | tham so 33/2025/HS-ST ngay
10/9/2025 ctia TAND | 19/6/2025 cia TAND huyén
tinh Ca mau U Minh, tinh Ca Mau
Gilr nguyén Ban an hinh sy so
Ban dn s6 66/2025/Hs- | 1am s0 42/20257HS-5T ngay
. .| 19/6/2025 cia TAND thi xa
148 | PT ngay 11/9/2025 cua . X . \
TAND tinh Gia Lai H, tinh Binh Dinh (nay la
TAND khu vuc 6, tinh Gia
Lai)
Ban an s6 §7/2025/Hs- | O nguyén Ban dn hinh su so
\ . [ tham so 172/2025/HS-ST
149 | PT ngay 15/9/2025 cua \ ,
TAND tinh Bic Ninh | 283 24/6/2025 cua TAND
khu vuc 6, tinh Bac Ninh
Ban an s0 | Gilr nguyén Ban an hinh sy so
150 149/2025/HS-PT ngay | tham s6 20/2025/HS-ST ngay

17/9/2025 cia TAND
tinh Tay Ninh

18/6/2025 cua TAND huyén
Vinh Hung, tinh Long An
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Phu luc 4

DANH MUC BAN AN SO THAM PUQC KHAO SAT PE PANH GIA VE
QUAN PIEM CUA VIEN KIEM SAT VA TOA AN KHI GIAI QUYET CAC
VU AN VE TQI CO Y GAY THUONG TiCH HOAC GAY TON HAI CHO
SUC KHOE CUA NGUOI KHAC

S S, Quyét dinh
STT Bin 4n Quan E.‘fm At VIen | ia Hoi dong | Ghi cha
1€m sa X6t Xir
Bén 4n s0 41/2018/HS-ST | | Théne nhét
1 ngay 22/6/20218 cua | di€m c khoan 3 Picu véi au agn didm
TAND huyén CM, tinh | 134 BLHS nim 2015 q
Bic Kan cua VKS
Bin 4n s0 12/2018/HSST | | Théne nhés
) ngay  10/10/2018 cua | diém c khoan 3 Bicu v6i au agn didm
TAND huyén Séng Hinh, | 134 BLHS nim 2015 q
tinh Pha Yeén cua VKS
Bin an s6 196/2018/HSST | | Théne nhat
3 ngay  19/11/2018 cua | diém d khoan 2 Diéu v6i uagn didm
TAND huyén Ca Chi, TP | 134 BLHS nim 2015 q
H® Chi Minh cua VKS
Bin 4n s6 12/2018/HS-ST | | Théne nhat
4 ngay 31/7/2018 cuia TAND | diém d khoan 2 Diéu v6i uagn didm
huyén Tam Noéng, tinh | 134 BLHS nam 2015 q
X . cua VKS
Pong Thap
Bin 4n s0 18/2018/HSST | | Théne nhés
5 ngay 22/8/2018 cua TAN | diém c khoan 3 bicu v6i au agn didm
thi xi Ngi Bay, tinh Hau | 134 BLHS 2015 q
Giang cua VKS
Béan 4n s6 71/2018/HSST | ‘ Théng nhit
¢ |ngiy 22/11/2018  cia | diémdkhoan2Dieu | o o i
TAND huyén Xuyén Méc | 134 BLHS niam 2015 lella VKS
tinh Ba Ria — Viing Tau
Bén 4n s6 41/2018/HS-ST | ‘ Théng nhit
7 ngay 17/12/2018 cua | diém c khoan 3 DPicu v6i quan didm
TAND huyén Dak Ha tinh | 134 BLHS 2015 d
Kon Tum cua VKS
Bén 4n s6 04/2018/HS-ST | ‘ Théng nhit
3 ngay 06/3/2018 cuia TAND | diém c khoan 3 Diéu v6i quan didm
huyén Van Dbdn, tinh| 134 BLHS 2015 q
, . cua VKS
Quang Ninh
Bin 4n s0 13/2018/HSST | | Théng nhét
9 ngay  28/12/2018  cua | diém c khoan 3 Ditu v6i quan didm
TAND huyén Ddng Xuan, | 134 BLHS 2015 aflla VKS

tinh Phu Yén
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I S Quyét dinh
STT Bin 4n Quan E.‘fm At Vien | ia Hoi ddng | Ghi cha
i€m sa <6t xir
Bén 4n s6 10/2019/HS-ST | .| Théng nhit
10 ngay 16/7/2019 cua tAND | diém d khoan 4 Diéu véi quan diém
huyén Nhu Thanh, tinh | 134 BLHS nam 2015 ciia VKS
Thanh Hoa
Ban én s6 213/2019/HS- | .| Théng nhit
11 ST ngay 22/10/2019 cua | diém d khoan 2 Diéu véi quan diém
TAND TP Hueg, tinh Thura | 134 BLHS nam 2015 ,
Thién Hué cua VKS
Bén 4n s6 37/2019/HS-ST | .| Théng nhit
12 ngay  20/11/2019  cua | diém c khoan 3 Ditu v6i quan didm
TAND thi x& Hong Ngu, 134 BLHS 2015 cila VKS
tinh Pong Thap
Bin an s6 171/2019/HSST | . | Théng nhit
13 ngay  10/10/2019  cua | diém c khoan 3 Ditu v6i quan didm
TAND Quan 12, TP Ho 134 BLHS 2015 ,
Chi Minh cua VKS
Bin 4n s6 30/2019/HS-ST | .| Théng nhit
14 ngay  14/11/2019  cua | diém d khoan 2 Diéu véi quan diém
TAND huyén DtGc Pho, | 134 BLHS nam 2015 5 S
tinh Quang Ngai cua VK
Ban 4n s6 76/2019/HS-ST |  diém a, i khoan 1 Thong nhét
15 | ngay 24/9/2019 cia TAND | Diéu 134 BLHS niam | v6i quan diém
Quan 3, TP Ho Chi Minh 2015 cua VKS
Bén 4n s6 145/2019/HSST | ‘ Théng nhit
16 ngay 30/7/2019 cuia TAND | diém c khoan 3 Diéu v6i quan didm
quén Hoan Kiém, TP Ha 134 BLHS 2015 ,
N6i cua VKS
Bin 4n s6 10/2019/HS-ST | . | Théng nhit
17 ngay  25/11/2019 cua | diém d khoan 2 Diéu véi quan diém
TAND huyén Phu Quy, | 134 BLHS nam 2015 cila VKS
tinh Binh Thuan
Bin 4n s0 58/2019/HSST | . | Théng nhit
18 ngay  24/10/2019  cua | diém d khoan 2 Diéu v6i quan diém
TAND  huyén Giong | 134 BLHS nam 2015 ,
A , U cua VKS
Riéng, tinh Kién Giang
Bin 4n s6 42/2020/HS-ST | .| Théng nhit
19 ngay  29/12/2020 cua | diém d khoan 2 Diéu véi quan didm
TAND huyén Tam Nong, | 134 BLHS nam 2015 ,
. A . cua VKS
tinh Pong Thap
Bafl an so 26/20%0/HS_ST diém a, d khoan 1 Théng nhét
ngay 25/9/2020 cia TAND A < . .2
20 huyén Cho Méi, tinh Bac Diéu 134 BLHS ndm | v6i quan diém
j i ’ 2015 cua VKS

Kan
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I S Quyét dinh
STT Bin 4n Quan E.‘fm At Vien | ia Hoi ddng | Ghi cha
i€m sa <6t xir
Bén 4n s6 74/2020/HS-ST | .| Théng nhit
71 ngay  13/10/2020  cua | diém d khoan 2 Diéu véi quan diém
TAND quan Hong Bang, | 134 BLHS nam 2015 ciia VKS
TP Hai Phong
Ban 4n s0 129/2020/HS- | .| Théng nhit
2 ST ngay 02/12/2020 cua | diém a khoan 1 Diéu véi quan diém
TAND huyén Tuy Phong, | 134 BLHS nam 2015 ciia VKS
tinh BInh Thuin
Bén 4n s6 79/2020/HS-ST | .| Théng nhit
23 ngay 24/9/2020 cia TAND | diém d khoan 2 Diéu v6i quan diém
huyén Ham Thuan Nam, | 134 BLHS nam 2015 ciia VKS
tinh Binh Thuén
Bin 4n s6 27/2020/HSST | . | Théng nhit
24 ngay 13/5/2020 cia TAND | diém c khoan 3 Bicu v6i quan diém
huyén Vinh Tuong, tinh | 134 BLHS nam 2015 cia VKS
Vinh Phiic
Bin 4n s6 173/2020/HS- | . | Théng nhit
75 ST ngay 29/10/2020 cua | diém a khoan 4 Diéu véi quan diém
TAND huyén Gia Lam, TP | 134 BLHS nam 2015 ,
Ha Noi cua VKS
Bin 4n s0 06/2021/HS-ST | .| Théng nhit
26 ngay 15/3/2021 cia tAND | diém d khoan 2 Diéu véi quan diém
huyén Tinh Bién, tinh An | 134 BLHS nam 2015 ,
Giang cua VKS
Bin an sO 160/2021/HS- | 4o 4 2 Bidy Théng nhét
27 | ST ngay 29/9/2021 cua 134 BLHS ndm 2015 | Y61 quan diém
TAND TP Hai Phong cua VKS
Ban 4n 50 86/2021/HSST | (.o W\ . 2 pus | Thong nhat
28 | ngay 22/3/2021 cia TAND 134 BLHS nim 2015 véi quan diém
TP HO Chi Minh cua VKS
Ban 4n s0 29/2021/HS-PT | \.x =\ . 2 p.s | Thong nhat
29 | ngay 30/8/2021 cua TAND 134 BLHS ndm 2015 vo1 quan diém
tinh Tuyén Quang cua VKS
Ban an ) 126/2021/HSST |t o 2 Bidu Théng nhét
30 | ngay 28/7/2021 ciia TAND 134 BLHS nam 2015 | Vo1 quan diém
tinh Thanh Hoa cua VKS
Bén 4n s6 23/2021/HS-ST | . : - Thong nhat
X . diém c khoéan 3 Diéu . .2
31 | ngay 13/5/2021 cia TAND 134 BLHS ndm 2015 | Y61 quan diém
tinh Thai Binh cua VKS
Bén 4n s 83/2022/HSST | .| Théng nhit
3 ngay  23/11/2022 cua | diém c khoan 3 Bicu v6i quan diém
TAND huyén Btc Linh, | 134 BLHS nam 2015 cfclla VKS

tinh Binh Thuan




- 63 -

I S Quyét dinh
STT Bin 4n Quan E.‘fm At Vien | ia Hoi ddng | Ghi cha
i€ém sa <6t xir
Ba‘n an so 161/2022/HS§T didm d khoan 2 Didu Thong nhgt
33 | ngay 12/12/2022 cua 134 BLHS nim 2015 | Vo1 quan diém
TAND tinh Quang Ninh cua VKS
Ba‘n an so 1 15/2022/HS§T didm d khodn 2 Didu Thong nh&t
34 |ngay 22/11/2022 cua 134 BLHS nim 2015 | Vo1 quan diém
TAND tinh Gia Lai cua VKS
Bén 4n s6 82/2022/HS-ST | .| Théng nhit
35 ngay 29/9/2022 cia TAND | diém c khoan 3 Ditu véi quan diém
TP Gia Nghia, tinh Pak | 134 BLHS nam 2015 ,
Nong cua VKS
Bin 4n s0 30/2022/HS-ST | | Théne nhat
36 ngay 04/8/2022 cia TAND | diém d khoan 2 Diéu v6i au agn didm
huyén Hon DAt, tinh Kién | 134 BLHS nim 2015 q
Giang cua VKS
Béan an so 257/2022/H§- didm d khoan 2 Didu Thong nhg;t
37 | ST ngay 25/7/2022 cua 134 BLHS ndm 2015 | o1 quan diém
TAND TP Ha Noi cua VKS
Ban 4n s0 36/2022/HS-ST | \.x (. 2 o.s | Thong nhat
38 | ngay 28/7/2022 cia TAND 134 BLHS nim 2015 v6i quan diém
tinh Ha Giang cua VKS
Ban an s0 05/2022/HS-ST | s =\ . 2 o.s | Thong nhat
39 | ngay21/4/2022 cia TAND 134 BLHS nim 2015 v6i quan diém
tinh Bac Liéu cua VKS
Ba‘n an so 07/2022/HS-§T didm a khoan 4 Didu Thong nhgt
40 |ngay 18/01/2022 cua 134 BLHS nam 2015 | Vo1 quan diém
TAND tinh Quéang Ninh cua VKS
Ban 4n sO 130/2022/HS- | ‘ Théng nhit
41 ST ngay 16/8/2022 cua | diém d khoan 2 bieu véi quan diém
TAND thi xa Phu My, tinh | 134 BLHS nam 2015 cia VKS
Ba Ria — Viing Tau
Bén 4n s6 45/2023/HS-ST | ‘ Théng nhit
49 ngay  14/12/2023 cua | diém a khoan 1 Bicu véi quan diém
TAND huyén Vinh Thanh, | 134 BLHS nam 2015 ciia VKS
TP Can Tho
Bén 4n s6 13/2023/HS-ST | ‘ Théng nhit
43 ngay 04/8/2023 cuia TAND | diém c khoan 3 Diéu véi quan diém
huyén Bac Tra My, tinh | 134 BLHS nam 2015 ,
. cua VKS
Quang Nam
Bin 4n s6 89/2023/HSST | | Théne nhit
44 ngay 28/9/2023 cia TAND | diém d khoan 2 Diéu véi qu agn didm
huyén Bac Binh, tinh Binh | 134 BLHS nam 2015 cia VKS

Thuan
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X xren Quyét dinh
STT Ban 4n Quan diém cia Vign | HESR L Ghi cha
kiém sat <6 ¢ it
Ban 4n s6 191/2023/HS- | .| Théng nhit
45 ST ngay 22/12/2023 cua | diém d khoan 2 Diéu véi quan diém
TAND TP Bac Liéu, tinh | 134 BLHS nam 2015 ;
A cua VKS
Bac Liéu
Ban 4n s 135/2023/HSST | . : - Thong nhat
. ., | diém a khoan 1 Diéu .- .2
46 |ngay 27/11/2023  cua 134 BLHS nim 2015 | Vo1 quan diém
TAND TP Pa Nang cta VKS
Ban 4n s0 65/2023/HS-ST | \.x (. 2 pus | Thong nhat
47 | ngay 18/9/2023 cia TAND 134 BLHS nim 2015 v6i quan diém
huyén Nho Quan cua VKS
Bin 4an s6 174/2023/HS- | .| Théng nhit
48 ST ngay 21/11/2023 cua | diém d khoan 2 Diéu véi quan diém
TAND Quén 1, TP Ho Chi | 134 BLHS nam 2015 ,
. cua VKS
Minh
Bin 4n s0 85/2023/HS-ST | . | Théng nhit
49 ngay  19/12/2023 cua | diém c khoan 3 Bicu véi quan diém
TAND huyén Tanh Linh, | 134 BLHS nam 2015 ,
tinh Binh Thuén cua VKS
Bin 4n s0 279/2023/HSST | . | Théng nhit
50 ngay  24/10/2023 cua | diém a khoan 1 Bicu véi quan diém
TAND quan Long Bién, | 134 BLHS nam 2015 ,
CNTA: cua VKS
TP Ha No1
Bin 4n so 04/2024/HSST | . | Théng nhit
51 ngay  26/01/2024 cua | diém d khoan 2 Diéu v6i quan didm
TAND huyén Nhu Thanh, | 134 BLHS nim 2015 d VKS
tinh Thanh Héa cua
Ban 4n s6 100/2024/HS- | ‘ Théng nhit
57 ST ngay 12/12/2024 cua | diém a khoan 2 Diéu véi quan diém
TAND huyén Yén Dinh, | 134 BLHS nam 2015 ciia VKS
tinh Thanh Héa i i
Ba‘n an so 03/20274/HS—ST didm d khoan 2 Didu "’F‘hong nh&t
53 | ngay 15/3/2024 ctia TAQS 134 BLHS ndm 2015 | Y61 quan diém
khu vuc Quén khu 3 cua VKS
Ban an s6 08/2024/HS-ST | ..z , N Théng nhat
\ , diém a khoéan 2 biéu - 2
54 | ngay 11/4/2024 ctia TAQS 134 BLHS nam 2015 | Vo1 quan diém
khu vuc Quan khu 7 cua VKS
Bén an s6 07/2024/HS-ST | diém a, i khoan 1 Thong nhat
55 | ngay 28/5/2024 cia TAQS | Piéu 134 BLHS nam | véi quan diém
khu vuc Quan khu 2 2015 cua VKS
Ban 4n s 118/2024/HS- | | Théng nhét
56 ST ngay 15/8/2024 cua | diém c khoan 1 Diéu véi quan diém
TAND Quén 7, TP Ho Chi | 134 BLHS nam 2015 cia VKS

Minh
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I S Quyét dinh
STT Bin 4n Quan E.‘fm At Vien | ia Hoi ddng | Ghi cha
1€m sa X6t Xir

Bén 4n s6 66/2024/HS-ST | .| Théng nhit
57 ngay 30/8/2024 cia TAND | diém d khoan 2 Diéu véi quan diém

huyén Can Giudc, tinh | 134 BLHS nam 2015 ,

Long An cua VKS

Ban an‘ 50 212/2024/H,S_ diém a, ¢ khoan 1 Théng nhét

ST ngay 20/9/2024 cua A < - ¥
58 A .A biéu 134 BLHS nam | véi quan diém

TAND quan Long Bién, 2015 ciia VKS

TP Ha Noi

Ban 4n so 24/2024/HS-ST didm ¢ khodn 3 Bidu Thong nhat
59 | ngay 26/9/2024 ctia TAQS 134 BLHS ndm 2015 voi1 quan diém

khu vuc Quan khu 7 cua VKS

Ban 4n sO 234/2024/HS- | ‘ Théng nhit
6o | ST ngay 22/10/2024 cta | diém d khoan 2 Picu | .- agn didm

TAND quin Binh Thanh, | 134 BLHS nim 2015 d

TP Hb Chi Minh cua VKS

Ban 4n sO 210/2024/HS- | ‘ Théng nhit
61 ST ngay 05/11/2024 cua | diém d khoan 3 Diéu v6i uagn didm

TAND quin Tan Pha, TP | 134 BLHS nim 2015 d

Hb Chi Minh cua VKS

Bén 4n s6 29/2024/HS-ST | ‘ Théng nhit
62 ngay  12/11/2024 cua | di€m d khoan 2 Dicu V6i uagn didm

TAND huyén Van Canh, | 134 BLHS nam 2015 d

tinh Binh Dinh cua VKS

Bén 4n s6 70/2024/HS-ST | ‘ Théne nhét
63 ngay  15/11/2024  cua | diém c khoan 2 Ditu véi au agn didm

TAND huyén An Thi, tinh | 134 BLHS nam 2015 d

Hung Yén cua VKS

Bin 4n s0 21/2024/HS-ST | ‘ Théne nhit
64 ngay  19/11/2024 cua | diém a khoan 1 Biéu véi qu agn didm

TAND huyén Tién Yén, | 134 BLHS nam 2015 ,

tinh Quéng Ninh cua VKS

Bin 4n s6 60/2024/HS-ST | | Théne nhét
65 ngay  22/1 1/202{ cua | diém d khoan 2 Diéu véi quagn didm

TAND huyén Tra On, tinh | 134 BLHS nam 2015 ,

Vinh Long cua VKS

Bin 4n s6 76/2024/HS-ST | | Théne nhét
66 ngay  12/12/2024  cua | diém a khoan 1 Biéu véiqu agn didm

TAND TP Sa Péc, tinh | 134 BLHS nam 2015 q

Péng Thap cua VKS

Bén 4n s0 33/2024/HS-ST | ‘ Théne nhit
67 ngay  30/12/2024 cua | diém d khoan 2 Diéu véiqu agn didm

TAND huyén Van Canh, | 134 BLHS ndm 2015 | ™ "o

tinh Binh Pinh
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I S Quyét dinh
STT Bin 4n Quan E.‘fm At Vien | ia Hoi ddng | Ghi cha
i€ém sa <6t xir
Ban én s6 131/2024/HS-| .| Théng nhit
68 ST ngay 30/12/2024 cua | diém d khoan 2 Diéu véi quan diém
TAND huyén Bén Luc, | 134 BLHS nam 2015 .
tinh Long An cua VKS
Bin én so 260/2024/HS- | .| Théng nhit
69 ST ngay 30/12/2024 cua | diém d khoan 2 Diéu véi quan diém
TAND quan Hoan Kiém, | 134 BLHS nam 2015 ciia VKS
TP Ha Noi
Bén 4n s0 74/2024/HS-ST ‘ Théng nhit
70 ngay 31/12/2024 cua| khoan 1 Diéu 134 v6i quan didm
TAND huyén Cang Long, BLHS nam 2015 ,
tinh Tra Vinh cua VKS
Ban én sO 02/2025/HS-ST | 4ox 0\t 2 Bidy Théng nhét
71 | ngay 06/01/2025 cula 134 BLHS nim 2015 | Vo1 quan diém
TAQS khu vye Quan khu 3 cua VKS
Bén 4n s6 09/2024/HS-ST | ‘ Théng nhit
7 ngay  09/01/2025 cua | diém c khoan 3 Bicu véi quan didm
TAND TP Buon Ma | 134 BLHS nam 2015 ,
Thugt, tinh Dék Lik cua VKS
Bén 4n s6 03/2025/HS-ST | ‘ Théng nhit
73 ngay  10/01/2025  cua | diém d khoan 2 Diéu v6i quagn didm
TAND huyén Can Giudc, | 134 BLHS nam 2015 \
tinh Long An cua VKS
Ban 4n s 05/2025/HS-ST ‘ Théne nhét
74 | mgdy 13012025 cia | khoan I Didu 134 | O agn fidm
TAND huyén Can Giudc, BLHS nam 2015 \
tinh Long An cua VKS
Bin 4n s6 05/2025/HS-ST | . | Théng nhit
75 ngay  13/01/2025 cua | diém d khoan 2 Diéu véi quan diém
TAND huyén Dong Hung, | 134 BLHS nam 2015 ,
tinh Thai Binh cua VKS
Ban én s6 02/2025/HS-ST | 4oz 41t bidu Théng nhét
76 | ngay 16/01/2025 cua 134 BLHS nam 2015 | Vo1 quan diém
TAQS khu vuc Quan khu 4 cua VKS
Bén 4n s6 17/2025/HS-ST | ‘ Théng nhit
77 ngay 20/01/2025 cua | di€ém d khoan 2 Diéu véi quan diém
TAND quin Long Bién, | 134 BLHS nam 2015 ciia VKS
TP Ha Noéi
Bén 4n 6 05/2025/HS-ST | | Théng nhét
73 ngay  21/01/2025  cua | diém c khoan 3 Ditu véi quan diém
TAND huyén bak R'Lap, | 134 BLHS nam 2015 ciia VKS

tinh Pak Nong
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I S Quyét dinh
STT Bin 4n Quan E.‘fm At Vien | ia Hoi ddng | Ghi cha
i€ém sa <6t xir
Ba‘n an so 07/2025/HS_§T diém a, k khoan 1 Théng nhat
ngay 22/01/2025 cua A < - ¥
79 N CA . biéu 134 BLHS nam | véi quan diém
TAND huyén Tra On, tinh S
- 2015 cua VKS
Vinh Long
Bén 4n 0 32/2025/HS-ST | .| Théng nhit
30 ngay 23/01/2025 cua | di€m c khoan 3 DPicu véi quan diém
TAND huyén Trang Bom, | 134 BLHS nam 2015 ,
tinh Pong Nai cua VKS
Bi cdo Huynh M, L&
Vin Tr: diém d khodn
Ban 4n s6 08/2025/HS-ST | 2 Diéu 134 BLHS Théng nhit
]1 ngay  12/02/2025 cua nam 2015 véi quan diém
TAND huyén Krong Pa, | Bi cao Pham Hong Q: .
tinh Gia Lai diémd, dkhoan2 | U3 VKS
Diéu 134 BLHS nidm
2015
Bin 4n s6 20/2025/HS-ST | | Théne nhit
32 ngay  18/02/2025 cua | diém d khoan 2 Diéu véi qu agn didm
TAND TP Tra Vinh, tinh | 134 BLHS nam 2015 ,
Tra Vinh cua VKS
Bin 4n s6 28/2025/HS-ST | | Théne nhés
33 ngay  18/02/2025 cua | diém a khoan 1 Bicu v6i uagn didm
TAND huyén Duyén Hai, | 134 BLHS nim 2015 q
tinh Tra Vinh cua VKS
Ban dn 0 07/2025/HS-ST | i1 o kkhoan1 | Théng nhét
ngay  19/02/2025 cua A < . .
84 A n Diéu 134 BLHS nam | véi quan diém
TAND huyén Van Canh, 2015 ciia VKS
tinh Binh Dinh
Bin 4n s6 09/2025/HS-ST | ‘ Théne nhit
35 ngay  19/02/2025 cua | diém a khoan 4 bicu v6i uagn didm
TAND thi xd An Nhon, | 134 BLHS nam 2015 d
tinh Binh Dinh clia VKS
Bin 4n s6 09/2025/HS-ST | | Théne nhés
26 ngay  24/02/2025  cua | diém c khoan 1 Diéu v6i uagn didm
TAND huyén Cam Thay, | 134 BLHS nim 2015 d
tinh Thanh Héa cua VKS
Bi céo H: diém d
Bén 4n s6 26/2025/HS-ST |  khoan 2 Piéu 134 Théne nhét
’7 ngay  24/02/2025 cua BLHS nam 2015 véiqu agn didm
TAND quan Ba Pinh, TP Bicao Tl:diéma ,
Ha Noi khoan 1 Didu 134 | U3 VKS
BLHS nam 2015
gg | Ban dn s0 11/2025/HS-ST | diém d khoan 2 Piéu V;hoﬁagnndhiaé;
ngay  25/02/2025 cua | 134 BLHS nam 2015 d

cua VKS
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I S Quyét dinh
STT Bin 4n Quan E.‘fm cua Vien | i Héi dong | Ghi chi
iem sat X6t i
TAND huyén Cang Long,
tinh Tra Vinh
Bén 4n s0 20/2025/HS-ST | .| Théng nhit
89 ngay  25/02/2025  cua | diém a khoan 2 Ditu véi quan diém
TAND huyén Can Giudc, | 134 BLHS nam 2015 ciia VKS
tinh Long An
Bén 4n 0 13/2025/HS-ST | .| Théng nhit
90 ngay  26/02/2025 cua | diém d khoan 2 Diéu véi quan diém
TAND huyén Chau Thanh, | 134 BLHS nam 2015 ciia VKS
tinh Kién Giang
Bin 4n s6 16/2025/HS-ST | . | Théng nhit
91 ngay 26/2/2025 cia TAND | diém c khoan 3 Ditu véi quan diém
huyén Hon Dat, tinh Kién | 134 BLHS nam 2015 .
Giang cua VKS
Bin 4n s6 19/2025/HS-ST | . | Théng nhit
9 ngay  26/02/2025 cua | diém a khoan 1 Bicu véi quan diém
TAND huyén Chau Thanh, | 134 BLHS nam 2015 cia VKS
tinh Tién Giang
Bin 4n s6 05/2025/HS-ST | .| Théng nhit
93 ngay  27/02/2025 cua | diém d khoan 2 Diéu véi quan diém
TAND huyén Ia Grai, tinh | 134 BLHS nam 2015 \
Gia Lai cua VKS
Bin 4n s6 17/2025/HS-ST | . | Théng nhit
04 ngay  28/02/2025  cua | diém d khoan 2 Diéu véi quan diém
TAND huyén Hon bDat, | 134 BLHS nam 2015 cia VKS
tinh Kién Giang
Bén 4n s6 30/2025/HS-ST | ‘ Théng nhit
95 ngay 03/3/2025 cia TAND | diém d khoan 2 Diéu véi quan diém
TP Tan Uyén, tinh Binh | 134 BLHS nam 2015 ,
Duong cua VKS
Bén 4n s6 08/2025/HS-ST | ‘ Théng nhit
96 ngay 04/3/2025 cia TAND | diém d khoan 2 Diéu véi quan diém
huyén Chau Thanh, tinh | 134 BLHS ndm 2015 ,
cua VKS
Long An
Ba‘n an so 07/20%5/HS_ST diém a, i khoan 1 Théng nhat
ngay 05/3/2025 caa TAND A < . 2
97 7 o, . Diéu 134 BLHS nam | véi quan diém
thi xa La Gi, tinh Binh ,
Thuan 2015 cua VKS
Bén 4n s6 14/2025/HS-ST | .| Théng nhit
08 ngay 05/3/2025 cia TAND | diém d khoan 4 Diéu véi quan diém
huyén S6p Cop, tinh Son | 134 BLHS nam 2015 ciia VKS

La
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I S Quyét dinh
STT Ban 4n Quan diem cia VIEn | cia Hoi ddng | Ghi chi
xét xir
Ban an s6 11/2025/HS-ST | s =\ . 2 o.s | Thong nhat
99 | ngay 07/3/2025 cia TAND 134 BLHS ndm 2015 voi1 quan diém
thi xa KT, tinh Long An cua VKS
Ban 4n s6 43/2025/HS-ST | ‘ Théng nhét
L00 | ngdy 07/3/2025 cia TAND | diém d khoan 2 Biéu | 078 PiL
TP Bac Giang, tinh Bac | 134 BLHS nam 2015 d
Giang cua VKS
Ban 4n s 107/2025/HS- | | Théne nhit
{01 | ST ngay 07/3/2025 ciia | diém dkhoan 2 Piéu | .7 fn e
TAND TP Bién Hoa, tinh | 134 BLHS nam 2015 lella VKS
Pong Nai
Bén 4n s6 42/2025/HS-ST ‘ Théne nhit
lop | ngay 11/3/2025cia TAND | khoan 1 Piéu 134 | " agn fidm
huyén Tan Pht, tinh Déng | BLHS niim 2015 d
Nai cua VKS
Bén 4n s6 45/2025/HS-ST | ‘ Théne nhét
lo3 | hgdy 12/3/2025 cia TAND | diém d khoan 2 Dieu | .. agn didm
TP Phan Rang - Thap | 134 BLHS nim 2015 lella VKS
Cham, tinh Ninh Thuan
Bén an s 27/2025/HS-ST Qiém a, 1 khoan 1 Thong nhét
104 | ngay 13/3/2025 cia TAND | Di€u 134 BLHS nam | v6i quan diém
quan Cam L¢, TP Ba Nang 2015 cua VKS
Bafl an so 12/20%5/HS-ST didm d khoan 2 Didu Thong nhg;t
105 | ngay 14/3/2025 cua TAND 134 BLHS ndm 2015 | Vo1 quan diém
huyén K, tinh Dik Lik cia VKS
Ba‘n an so 29/20%5/HS-ST didm d khodn 2 Pidu Thong nhgt
106 | ngay 14/3/2025 cua TAND 134 BLHS nam 2015 | Vo1 quan diém
quan O Moén, TP Can Tho cua VKS
Ban an so 129/2025/H,S_ diém a, i khoan 1 Théng nhat
ST ngay 18/3/2025 cua A < . 2
107 . e Diéu 134 BLHS nam | véi quan diém
TAND TP Bién Hoa, tinh \
A . 2015 cta VKS
Dong Nai
Ban 4n s6 31/2025/HS-ST | ‘ Théne nhit
log | n8ay 19/3/2025 cia TAND | diém d khoin 2 Bidu | . agn tam
thi xi Dién Ban, tinh| 134 BLHS nam 2015 d
, cua VKS
Quang Nam
Ban 4n s6 19/2025/HS-ST | ‘ Théne nhét
l0g | Mgdy21/3/2025 cia TAND | diém d khoan2 Piéu | .- agn didm
huyén Chau Thanh, tinh | 134 BLHS nim 2015 q
. cua VKS
Kién Giang
Bén 4n s6 20/2025/HS-ST | | Théne nhit
110 | ngay21/3/2025 cia TAND | diém d khoan 2 Diéu | . Ou agn e
huyén M§ Tu, tinh Séc | 134 BLHS nim 2015 Cga VKS

Trang
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I S Quyét dinh
STT Ban 4n Quan diem cia VIEn | cia Hoi ddng | Ghi chi
xét xir
Ba‘n an so 29/20%5/HS-ST didm d khodn 2 Didu Thong nhgt
111 | ngay 21/3/2025 caia TAND 134 BLHS nim 2015 | Vo1 quan diém
huyén CM, tinh An Giang cua VKS
Ban 4n s6 30/2025/HS-ST 7 ‘ Théne nhét
|1o | ngay 25/3/2025 cia TAND | diém d khoan 2 Diéu | .7 fn e
huyén Chg Modi, tinh An | 134 BLHS nam 2015 q
Giang cua VKS
Ban 4n s6 31/2025/HS-ST q ‘ Théne nhét
|13 | ngay 25/3/2025 cia TAND | diém c khoan 3 Pidu | .7 fn e
huyén Chg Modi, tinh An | 134 BLHS nam 2015 q
Giang cua VKS
Ban 4n s0 95/2025/HS-ST | \.x (. 2 p.a | Thong nhat
114 | ngay 17/4/2025 cia TAND 134 BLHS nim 2015 voi quan diém
TP N, tinh Khanh Hoa cua VKS
Bin 4n s0 36/2025/HS-ST | | Théne nhét
115 ngay 21/4/2025 cia TAND | diém d khoan 2 Diéu v6i uagn didm
TP Sa Déc, tinh Déng | 134 BLHS nim 2015 q
Thap cua VKS
Ban 4n so 116/2025/HS- | Nguyén Van D, Tran | .« o
I16 | ST ngdy 22/4/2025 ciia| QuécT:diémd | OEPEL
TAND Quan 12, TP HS | khoan 3 Didu 134 Cfla VKS
Chi Minh BLHS nim 2015 Y
| | Khic quan
Bén an s6 13/2025/HS-ST i . diém a khoan | diém veé ap
117 ngay 23/4/2025 cia TAND | diém c khoan 3 Dieu | 2 Dicu 134 | dyng tinh
huyén Mo Dtic, tinh | 134 BLHS ndm 2015 BLHS nam | tiét "CQ
uan ai tinh chat
Quang Ngai 2015 inh cha
con do"
Bén 4n s6 53/2025/HS-ST | | Théne nhit
118 ngay 05/5/2025 caa TAND | diém c khoan 3 DPicu v6i au agn didm
TP Quang Ngii, tinh| 134 BLHS nim 2015 d
, ~ cua VKS
Quéang Ngai
Ba‘n an so 10/20275/HS—ST didm d khoan 2 Didu "’F‘hong nh&t
119 | ngay 06/5/2025 cia TAQS 134 BLHS ndm 2015 | Y61 quan diém
khu vuc Quén khu 9 cua VKS
Bin 4n s0 17/2025/HS-ST | | Théne nhit
150 | ngay 12/5/2025 cia TAND | diém c khoan 3 Piéu | .7 agn e
huyén Thanh Mién, tinh | 134 BLHS nam 2015 q
o cua VKS
Hai Duong
Ban 4n s6 31/2025/HS-ST ‘ Théne nhit
11 ngay 20/5/2025 cia TAND khoan 6 bicu 134 véi uagn didm
huyén Duong Minh Chau, BLHS nam 2015 cga VKS

tinh Tay Ninh
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I S Quyét dinh
STT Bin 4n Quan E.‘fm At Vien | ia Hoi ddng | Ghi cha
i€ém sa <6t xir
Ban 4n s6 27/2025/HS-ST | diém a, i khoan 1 Thong nhat
122 | ngay 22/5/2025 cia TAND | Piéu 134 BLHS nam | véi quan diém
thi x3 Huong Tra, TP Hué 2015 ctia VKS
Ban 4n s6 80/2025/HS-ST ‘ Théng nhit
123 ngay 24/5/2025 cta TAND | khoan 1 Bi¢u 134 véi quan didm
huyén Gia Lam, TP Ha BLHS nam 2015 ,
Noi cua VKS
Ba‘n an so 60/202§/HS-ST didm d khodn 2 Didu Thong nh&t
124 | ngay 26/5/2025 cua tAND 134 BLHS nim 2015 | Vo1 quan diem
TP Bac Liéu, tinh Bac Liéu cua VKS
Bin 4n s0 12/2025/HS-ST | . | Théng nhit
125 ngay 27/5/2025 cia TAND | diém c khoan 3 Dicu véi quan diém
huyén Go Cong Dong, tinh | 134 BLHS nam 2015 ,
Tién Giang cua VKS
Bin 4n s0 26/2025/HS-ST | . | Théng nhit
126 ngay 29/5/2025 cia TAND | diém a khoan 1 Biéu véi quan diém
huyén Nong Cong, tinh | 134 BLHS nam 2015 ,
Thanh Hoa cua VKS
Bin 4n s 134/2025/HS- | . | Théng nhit
127 ST ngay 29/5/2025 cua | diém a khoan 1 Diéu véi quan diém
TAND quan Hai Ba| 134 BLHS nam 2015 ciia VKS
Trung, TP Ha Noi
Hoang Dat C:
Hoang Pat C: diém d "’F_hong nh.%t
Ban an s 49/2025/HS-ST |  khoan 2 Biéu 134 | 0! quan diem
ngdy 17/6/2025 cia TAND | BLHS nim 2015 cua VKS
128 A , X rx X Nguyén Van
huyén Tam Duong, tinh | Nguyén Van H: diém H. dinh chi
Vinh Phtic a khoan 1 biéu 134 Lo .
BLHS nam 2015 | L Xu dobl
hai rat yéu
, cau khoi t0
Ba‘n an so 08/20275/HS—ST didm d khodn 2 Pidu "’F‘hong nh&t
129 | ngay 17/6/2025 ciia TAQS 134 BLHS nim 2015 | Vo1 quan diém
Khu vye 2 Quéan khu 5 cua VKS
Ban an s6 67/2025/HS-ST | .| Théng nhit
130 ngay 24/6/2025 cua TAND | diém d khoan 2 Diéu véi quan diém
huyén HTN, tinh Binh | 134 BLHS ndm 2015 \
Thuan cua VKS
Bén 4n 0 22/2025/HS-ST | | Théng nhét
131 ngay 25/6/2025 cia TAND | diém c khoan 3 Diéu véi quan diém
huyén Thanh Phq, tinh Bén | 134 BLHS nam 2015 ,
Tre cua VKS
Bén 4n sb 52/2025/HS-ST | diém c khoan 3 Didu | _L1ong nhat
132 v61 quan diém

ngay 25/6/2025 cia TAND

134 BLHS nam 2015

cua VKS




-72 -

I S Quyét dinh
STT Ban 4n Quan diém cua Vién | oo Hoi Gane | Ghi chi
kiém sat (Lo
xét xu
quan Céai Rang, TP Can
Tho
Ban dn s0 07/2025/HS-ST | \.x .y p.a | Thong nhat
133 | ngay 17/7/2025 caia TAND 134 BLHS ndm 2015 voi1 quan diém
khu vyc 13, tinh An Giang cua VKS
Ban 4n s6 04/2025/HS-ST 7 ‘ Théne nhit
134 | ngay 18/7/2025 cia TAND | diém d khoan 2 Diéu | .7 fn e
khu vyc 18, TP HO6 Chi | 134 BLHS nam 2015 d
. cua VKS
Minh
Ba‘n an so 01/20%5/HS-ST didm d khodn 2 Didu Thong nh&t
135 | ngay 21/7/2025 cia TAND 134 BLHS nim 2015 | V61 quan diém
khu vuc 2 tinh Quang Tri cua VKS
Bafl an so 06/20%5/HS-ST didm d khoan 2 Didu Thong nhg;t
136 | ngay 21/7/2025 cia TAND 134 BLHS nzm 2015 | V61 duan diém
khu vuc 7, tinh Hung Yén cua VKS
Bén an s6 03/2025/HS-ST didm a khoan 1 Pidu Thong nhat
137 | ngay 31/7/2025 cua TAND 134 BLHS nim 2015 voi quan diém
khu vuc 13, tinh Bak Lak cua VKS
Bafl an so 04/20%5/HS-ST didm d khoan 2 Didu Thong nhg;t
138 | ngay 31/7/2025 cua TAND 134 BLHS nzm 2015 | V61 duan diém
khu vyc 5, tinh Pong Nai cua VKS
Bafl an so 17/20%5/HS-ST didm d khodn 2 Didu Thong nhg;t
139 | ngay 08/8/2025 cia TAND 134 BLHS nim 2015 | Vo1 quan diém
khu vuc 1, tinh Ca Mau cua VKS
Bén an s6 03/2025/HS-ST didm a khoan 1 Pidu Thong nhat
140 | ngay 12/8/2025 caia TAND 134 BLHS ndm 2015 vo1 quan diém
khu vuc 4, Quang Ninh cua VKS
Bin 4n s6 03/2025/HS-ST | | Théne nhit
141 ngay 14/8/2025 cia TAND | di€ém a khoéan 1 Bicu véi au agn didm
khu vuc 5, tinh Tuyén | 134 BLHS nim 2015 d
cua VKS
Quang
Ba‘n an so 20/20%5/HS-ST didm d khoan 2 Pidu Thong nhgt
142 | ngay 14/8/2025 cua TAND 134 BLHS nam 2015 | Vo1 quan diém
khu vuc 3, tinh BPong Thap cua VKS
Ba‘n an so 31/20%5/HS—ST didm d khodn 2 Pidu "’F‘hong nh&t
143 | ngay 14/8/2025 caa TAND 134 BLHS nim 2015 | Vo1 quan diém
khu vuc 5, TP PBa Nﬁng cua VKS
Ban an s6 14/2025/HS-ST didm a khodn 1 Bid Théng nhat
144 | ngay 18/8/2025 cua TAND 134 BLHS ndm 20 11; véi quan dieém
khu vuc 9, TP Can Tho cua VKS
Bén &n s6 09/2025/HS-ST didm ¢ khoan 3 Didu Thong nhat
145 | ngay 19/8/2025 cia TAND 134 BLHS nim 2015 vo1 quan diém
khu vuc 8, tinh Vinh Long cua VKS
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I S Quyét dinh
STT Bin 4n Quan E.‘fm At Vien | ia Hoi ddng | Ghi cha
1€m sa X6t Xir
Bén 4n s6 70/2025/HS-ST | .| Théng nhit
146 ngay 19/8/2025 cia TAND | di€m c khoan 3 Ditu véi quan diém
khu vuc 10, TP Hb Chi | 134 BLHS nam 2015 q
Minh cua VKS
Ban an s6 09/2025/HS-ST | .. , A Théng nhat
147 | ngay 20/8/2025 ciia TAND f;f%ilkjgoizé ?6‘;‘; véi quan diém
khu vuc Q, tinh Vinh Long cﬁ’a VKS’
Ban 4n s6 48/2025/HS-ST | . q A Thdng nhét
148 | ngay 25/8/2025 ciia TAND f;jn;giﬁhs"zg 2Dt | Vi quan diém
khu vuc 2, tinh Bac Ninh cua VKS
Ban an s6 06/2025/HS-ST | ,.x , A Thong nhat
149 | ngay 27/8/2025 ciia TAND f;in}gillflhs"ig 2Dt 1 Vi quan diém
khu vuc 6, tinh Nghé An cua VKS
Ban 4n s0 08/2025/HS-ST | \.x =\ .+ p.a | Thongnhat
150 | ngay 27/8/2025 cia TAND 134 BLHS nim 2015 voi quan diém
khu vuc 10, tinh Gia Lai cua VKS
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Phu luc 5

DANH MUC BAN AN XET XU VE TQI CO Y GAY THUONG TiCH HOAC
GAY TON HAI CHO SUC KHOE CUA NGUOI KHAC CO AP DUNG AN LE

STT Ban an An 18 dwoc ap dung Nhén dinh cia HDXX
...Chi vi mau thuan nho nhgt trong
cudc song gilta bi cdo va bi hai, bi

Ban An % | ) _ | cao da dung dao nhon la hung khi

An1¢s6 17/2018/AL vé | nguy hiém ddm mdt nhat thang vao

60/2019/HS-ST . A corr o £ N X oA 2

. tinh tiét “Co tinh chat | bung, la ving trong y€u trén co thé

L nedy V72019 50 48 trong t6i “Giét | cua b hai...Hanh vi cia bi cdo d
ciia TAND TP Lao g e A e

Cai, tinh Lao Cai

nguoi” ¢ dong pham

cdu thanh t0i “Cd y gdy thuong
tich”, ... voi 02 tinh tiét dinh khung
“Dung hung khi nguy hiém”, “Co
tinh chat con do6”

Ban an b
12/2022/HS-ST
ngay 16/02/2022

cua TAND huyén

An1és617/2018/AL vé
tinh tiét “Cé6 tinh chét
con d6” trong toi “Giét
ngudi” c6 dong pham

...Chi vi mau thuan nho nhat nhat
thoi trong viée udng ruou bia, khi
ong T c6 hanh vi khiéu khich bi céo
da dung dao ty ché 1a hung khi
nguy hiém chém 6ng T lién tiép 02
cai vao vung co, tai, cang tay... thé
hién tinh c6n d0, xem thudng phap
ludt...

An 18 01/2016/AL
Quyét dinh gidm dbe
tham s& 04/2014/HS-
GDT ngay 16-4-2014
cia Hoi dong Tham
phan TAND t6i cao vé
vu an “Giét nguoi” ddi
v6i bi cdo: Dong Xuan
Phuong

Xét théy tinh chat, cac tinh tiét, su
kién phap ly trong vu &4n nay tuong
tu nhu cac tinh tiét, sy kién phép ly
trong An 18 s6 01/2016/AL duoc
Hoi dong Tham phan Toa 4n nhan
dan t6i cao thong qua... Do bi
nhom nguoi trong quan karaoke
MH truy dudi, trong khi bi hai T
dang cd gilr bi cao lai nén bi cdo
dam 01 nhat tring vao dui cua bi
hai nhim muc dich thoat thén,
khong c¢6 y dinh tudc doat mang
sdng ctia bi hai, viéc bi hai chét 1a
nam ngoai y thtrc chii quan cua bi
cao.

Bén Luc, tinh
Long An

Ban an )
62/2022/HS-ST
ngay  31/3/2022
cua TAND TP Thu
Dau Mot, tinh
Binh Duong

Ban an )
308/2022/HS-PT
ngay  22/7/2022
cia TAND TP Ho
Chi Minh

An ¢ s647/2021/AL vé
viéc xac dinh tdi danh
trong trudng hop bi cao
dung hung khi nguy
hiém dim vao ving
trong yéu cta co thé bi
hai

Bi cao dung dao (loai dao chat thit)
1a hung khi nguy hiém va chém vao
dau, co, vai ciia bi hai 1a nhiing vi
tri trong yéu trén co thé, co kha
nang lam nguodi bi hai tor vong
nhung van thuc hién. Viéc bi hai
khong chét 1a ngoai ¥ mudn chu
quan cua bi cdo. Nén hanh vi cua bi
cado theo nhu mo ta trong an 1€ 1a co
ddu hiéu chu thanh toi “Giét
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STT Ban an An 18 dwoc ap dung Nhén dinh cia HDXX
nguoi”, thudc truong hop pham tdi
chua dat. Cép so thAm xét x1r bi céo
vé t0i "Cd y giy thuwong tich" 1a

’ ‘ khong dung vé t6i danh.
Anl1¢s647/2021/AL ve
Ban an s6 | viéc xac dinh toi danh Bi cdo ding dao la hung khi nguy

53/2022/HS-PT
ngdy 22/11/2022

trong trudng hop bi cao
dung hung khi nguy
hiém dam vao ving
trong yéu cta co thé bi
hai

hiém dam vao vung bung cua bi hai
1a vung trong yéu trén co thé con
ngudi. Cp so thim xét xir vé toi
“Cé y gay thuong tich” 1a chua
danh gid dung hanh vi khach quan.

cua TAND tinh
Hoa Binh
Béan an sb

136/2022/HS-ST
ngay 21/12/2022
cua TAND huyén

An1ésd 17/2018/AL vé
tinh tiét “C6 tinh chat
con d0” trong toi “Giét
ngudi” ¢6 dong pham

. Bi cao T va bi hai hoan toan
khong c6 mau thuin nhung chi vi
buc tirc chuyén stra xe, bi cdo T da
¢6 hanh vi ngang nguoc can quay,
tham gia danh nguoi bi hai... Viée
xac dinh bi cdo T pham tdi thudc
truong hop co tinh chat con d6 theo
diém i khoan 1 Piéu 134 BLHS la
pht hop v6i An 18 s
17/2018/AL...

An ¢ 56 59/2023/AL vé
161 ¢0 y gian ti€p trong
vu an “Giét nguoi”

..Thuong tich ctia anh Nguyén
Ptc H1 1a hau qua gian tiép caa
hanh vi ¢ ¥ dudi danh, tong vao
dudi xe mo t6 cua anh H1 lam cho
anh H1 ngd xubng, chan bén phai
mac vao banh xe va bi kéo 1& theo
xe. Cac bi cdo trong vu an nay phai
chiu trach nhiém chung vé hau qua
d6i voi thuong tich cta bi hai
Nguyén Puc H1 véi 16i ¢b y gian
tiép nhu An 18 s6 59/2023/AL...

Pinh Quan, tinh
Péng Nai

Ban an s6
42/20225/HS-PT
ngay  14/6/2024
cua TAND tinh
Ninh Thuan

Ban an )
72/2024/HS-PT
ngay  25/9/2024
cua TAND tinh
Dik Nong

An18s647/2021/AL vé
viéc xac dinh to1 danh
trong truong hop bi cao
dung hung khi nguy
hiém ddm vao ving
trong yéu ctia co thé bi
hai

Hanh vi cua cac bi cdo tan cong
mot cach quyet liét, hung han va
con do, nhidu nguoi tan cong mot
ngudi, theo An 18 s6 47/2021/AL..

va Cong vin 100/TANDTC-PC vé
visc 4ap dung An 18 s
47/2021/AL... thi hanh vi gay
thuong tich cho Nguyén Dinh H10
néu khong cap ctru kip thoi co anh
huong dén tinh mang hay khong?
Vién dé nay chua dugc cap so tham
trung cau giam dinh va chua diéu
tra 1am rd dé xac dinh dung toi danh
d6i voi cac bi cdo... Vi vay, xét thay
can huy mot phan Ban an hinh su
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STT

Ban an

An 18 dwoc ap dung

Nhén dinh cia HDXX

so tham vé toi "cb ¥ gy thuong
tich" d€ x4c dinh ti danh, tinh tiét
tang nang trach nhiém hinh suy...
Huy mot phan Ban an hinh sy so
thim s 35/2024/HS-ST ngay 13-
6-2024 ctia Toa an nhan dan huyén
Dik Mil dbi véi hanh vi cua céc bi
c4o bi xét xir vé& toi “Co y giy
thwong tich”. Giao hd so cho Vién
kiém sat nhan dan huyén Dik Mil
dé diéu tra, xét xur lai theo quy dinh
cua phap luat.
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Phu luc 6
PIEU 134 BO LUAT HINH SU'NAM 2015 SAU KHI PUQC SUA POI, BO SUNG

“Piéu 134. Toi co y giy ton thiwong co the

1. Nguoi nao ¢ y gay thuong tich, gay t6n hai cho sirc khoe ciia 0/ nguoi
khac ma ty 1€ ton thuong co thé tir 11% dén 30% hodc dudi 11% nhung thuoc mot
trong cac truong hop sau day, thi bi phat cai tao khong giam gitt dén 03 nam hoic
phat tii tir 06 thang dén 03 nam:

a) Dung hung khi nguy hiém hoic thu doan c6 kha ning gdy nguy hai cho
nhiéu ngudi;

b) Dung hoa chat nguy hiém;

¢) Pbi v6i ngudi dudi 16 tudi, phu nir ma biét 1a c6 thai, ngudi gia yéu, dm
dau hodc nguoi khac khong c6 kha nang tu ve;

d) Béi voi 6ng, ba, cha, me, thay gido, ¢ gido cia minh, ngudi nudi dudng,
chitra bénh cho minh;

d) C6 tb chirc;

e) Loi dung chirc vy, quyén han;

g) Trong thoi gian dang bi giir, tam giir, tam giam, dang chap hanh 4n phat tu,
dang chdp hanh bién phap tu phap gido duc tai trudng gido dudng hoic dang chap
hanh bién phap xir 1y vi pham hanh chinh dua vao co so gido duc bat budc, dua vao
truong giao dudng hodc dua vao co so cai nghién bat budc;

h) Thué gdy thuong tich, gy ton hai cho strc khoe ctia ngudi khac hodc gay
thuong tich, gay ton hai cho sirc khoe cua nguoi khac do duoc thué;

i) Co tinh chat con do;

k) Bdi v6i ngudi dang thi hanh cong vu hodc vi Iy do cong vu ctia nan nhan.

2. Pham t01 thudc mot trong cac truong hop sau day, thi bi phat tu tir 02 nam
dén 06 nam:

a) Gay thuong tich, gay ton hai cho sirc khoe cua 0/ ngudi khac ma ty 18 ton
thuong co thé tir 31% dén 60%;

b) Gay thuong tich, gay ton hai cho strc khoe ctiia 02 ngudi trd 1én ma tong ty
1¢ ton thuwong co thé ciia nhitng nguwoi nay tir 22% dén 60%;

c¢) Pham t61 02 lan tro lén;

d) Tai pham nguy hiém;

d) Gay thuong tich, gay t6n hai cho strc khoe ctia 07 ngudi khac ma ty 18 ton
thuong co thé tir 11% dén 30% nhung thudc mot trong cac truong hop quy dinh tai
cac diém tir diém a dén diém k khoan 1 Piéu nay.

3. Pham t61 thugc mot trong céc trudng hop sau day, thi bi phat tu tir 05 nam
dén 10 nam:

a) Gay thuong tich, gy t6n hai cho strc khoe cta 0/ ngudi khac ma ty 16 ton
thuong co thé 61% trg 1én, néu khong thude truong hop quy dinh tai diém b khoan 4
Diéu nay;

b) Gay thuong tich, gay t6n hai cho strc khoe ctia 02 ngudi trd 1én ma tong ty
1¢ ton thuong co thé cta nhitng nguoi nay tir 61% dén 121%;
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¢) Gay thuong tich, gy t6n hai cho sttc khoe cta 0/ ngudi khac ma ty 16 ton
thuong co thé tir 31% dén 60% nhung thudc mot trong cac trudng hop quy dinh tai
céc diém tir diém a dén diém k khodn 1 Diéu nay;

d) Gay thuong tich, gay t6n hai cho strc khoe ctia 02 ngudi trd 1én ma tong ty
1¢ ton thuong co thé cua nhing nguoi nay tiw 22% dén 60% nhung thudc mot trong
cac truong hop quy dinh tai cac diém tir diém a dén diém k khoan 1 Diéu nay.

4. Pham t01 thudc mot trong cac truong hop sau day, thi bi phat tu tir 07 ndm
dén 14 nam:

a) Lam chét 0/ nguoi;

b) Gay thuong tich, gay t6n hai cho strc khoe ctia 02 ngudi trd 1én ma tong ty
1¢ t6n thuong co thé cia nhitng nguoi nay tir 122% tro 18n;

¢) Gay thuong tich, gy ton hai cho sitc khée cua ngudi khac ma ty 18 ton
thuong co thé 61% trd 1én nhung thudc mot trong cac trudong hop quy dinh tai cac
diém tir diém a dén diém k khoan 1 Piéu nay;

d) Gay thuong tich, giy ton hai cho sirc khoe ctia 02 nguoi tré 1én ma téng ty
1¢ ton thuong co thé cta nhitng nguoi nay tir 61% dén 121% nhung thuéc mot trong
cac truong hop quy dinh tai cac diém tir diém a dén diém k khoan 1 Diéu nay.

5. Pham tdi thuoc mot trong cac truong hop sau day, thi bi phat tu ttr 12 nam
dén 20 nam hoic ti chung than:

a) Lam chét 02 ngudi tré 1én;

b) Gay thuong tich, gay t6n hai cho strc khoe ctia 02 ngudi trd 1én ma tong ty
1¢ ton thuong co thé cua nhimg nguoi nay tir 122% tr¢ 1én nhung thugec mot trong cac
truong hop quy dinh tai cac diém tir diém a dén diém k khoan 1 Diéu nay.”
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